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CHARTER-PARTIES. 
I. 


Form of Charter-party. — A charter-party is an instrument 
of great antiquity.!. The term is generally understood to be a 
corruption of the Latin words charta partita, it being the custom 
in ancient times to write a duplicate of the same instrument on 
one piece of parchment, which was afterwards divided by a 
straight line cut through some word or figure, so that one part 
should fit and tally with the other, as evidence of their original 
agreement and correspondence. It is used to denote a contract 
by which the owner lets to another the whole or a specified part 
of the vessel.? A charter-party and a bill of lading are contracts 
of the same general nature, but differ in some particulars. A 
charter-party is for the whole, or a large or a specified part, of 
the vessel; a bill of lading is usually for a smaller and indeter- 
minate portion of the vessel’s capacity. Both contracts, in one 
aspect, are the hire of the whole or a part of a vessel; both, in 
another, are contracts for the transportation of merchandise.? 
The fundamental requisites of a charter-party are the letting, 
the price, and the period of time for which the vessel is let.‘ 
The stipulations to be contained in a charter-party are not fixed, 
but vary to suit the views of the parties and the circumstances 
of each transaction. Although an instrument is loose and in- 
formal, yet if it contains in itself the substantial provisions of 


1 The Volunteer, 1 Sum. 551. 8 Drinkwater v. The Spartan, 1 Ware. 
2 Ward v. Thompson, 22 How. 330; 149. 
s. c. Newb. 95; Vandewater v. Mills, 19 4 Ashley v. Cornwell, 2 Munf. 268; 
How. 82. Donahue v. Kettell, 1 Cliff. 135; s. c. 3 
Ware, 225; Marshall v. Pierrez,9 Ben. 39. 
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a charter-party, it may be treated asa charter-party.! In ancient 
times a charter-party appears to have been uniformly a formal 
instrument under seal ; but inasmuch as it is a contract relating 
to personal property, it need not be under seal,’ or even in writ- 
ing.’ It need not be recorded, for it is not a conveyance within 
the meaning of the statutes relating to mortgages and bills of 
sales of vessels.* 

Two Kinds of Charter-parties. — There are two kinds of 
contracts passing under the general name of charter-party, 
differing from each other very widely in their nature, provisions, 
and legal effect. In one, the owner lets the use of his vessel to 
freight, he himself retaining the legal possession, and being liable 
to all the responsibilities of owner.- The master is his agent, and 
the mariners are in his employment. The charterer obtains no 
right of control over the vessel, but the owner is, in fact and in 
contemplation of law, the carrier of whatever goods are conveyed 
in his vessel. The charter-party is a mere covenant for the 
transportation of merchandise or the performance of the service 
which is stipulated in it. In the other, the vessel is herself let 
to hire, and the charterer takes her into his own possession. It 
is a lease of the vessel. The owner parts with possession and 
the right of possession, and the hirer has not only the use, but 
the entire control, of the vessel herself. He becomes the owner 
during the term of the contract. The master is his agent, and 
the mariners are in his employment. Whether the charter- 
party, in any particular case, is a mere contract of affreightment 
or a demise of the vessel, depends upon its terms, considered in 
connection with the nature of the service to be rendered. The 
question as to the character in which the charterer is to be treated 
is in all cases one of construction. If the charter-party lets the 
entire vessel to the charterer, with a transfer to him of its com- 
mand and possession, and consequent control over its navigation, 


1 The Tribune, 3 Sum. 144; Lidgett 4 Hill x. The Golden Gate, Newb. 308 ; 
v. Williams, 4 Hare, 456; Huston v. Rich- Mott v. Ruckman, 3 Blatch. 71. 
ards, 44 Me. 182. 5 Drinkwater v. The Spartan, 1 Ware, 
2 Brown v. Ralston, 4 Rand. 504. 149; Donahue r. Kettell, 1 Cliff. 135; s. c. 
8 Taggard v. Loring, 16 Mass. 336; 3 Ware, 225; Eames rv. Cavaroc, Newb. 
Thompson v. Hamilton, 29 Mass. 425; 528; Leary v. U. S., 14 Wall. 607; 8. c. 5 
Muggridge v. Eveleth, 50 Mass. 233; Ct. Cl. 234; Reed v. U.S., 11 Wail. 591; 
Swanton v. Reed, 35 Me. 176; Skolfield vr. Lander v. Clark, 1 Hall, 355; Pickman v. 
Potter, 2 Ware, 394; Richardson v. U. S., Woods, 23 Mass. 248. 
2 Ct. Cl. 483. 
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he will generally be considered as owner for the voyage or ser- 
vice'stipulated.! But, on the other hand, if the charter-party lets 
only the use of the vessel, the owner at the same time retaining 
its command and possession, and control over its navigation, the 
charterer is regarded as a mere contractor for a designated ser- 
vice, and the duties and responsibilities of the owner are not 
changed 

Construction of Special Terms. — A charter-party, in order to 
amount to a demise of the vessel, must transfer the possession of 
the vessel, as well as a right to the profits of her employment.’ 
If it is doubtful whether the charterer is intended to have the 
sole control and possession of the vessel during the voyage, then 
the owner of the vessel must be deemed to be owner for the 
voyage ; for his rights and authority over the voyage must con- 
tinue, unless displaced by some clear and determinate transfer of 
them.! 

The words “ grant” and “let” are proper words of demise ;° 
but there may be a demise although there are no words of letting 
or granting. The absence of terms of letting, however, tend to 
show that there is no demise.’ Although words of letting and 


hiring tend to show a demise, yet they tvill not have that effect 
if other provisions in the instrument qualify and restrain the 
words, and show that the hiring and letting are not used in their 


ordinary sense signification.® 


1 First Natl. Bank v. Stewart, 26 Mich. 
83; Drinkwater v. The Spartan, | Ware, 
149; Hill v. The Golden Gate, Newb. 308; 
Winter v. Simonton, 3 Cranch C. C. 104. 

2 Reed v. U. S., 11 Wall. 591; Leary v. 
U.S., 14 Wall. 607; s.c. 5 Ct. Cl. 234; 
Donahue v. Kettell, 1 Cliff. 135; s. c. 3 
Ware, 225; Kleine v. Catara, 1 Gall. 61; 
Richardson v. Winsor, 3 Cliff. 395; Hooe 
v. Groverman, 1 Cranch, 214; Mareardier 
v. Chesapeake Ins. Co., 8 Cranch, 39; The 
Volunteer, 1 Sum. 551; Gracie v. Palmer, 
8 Wheat. 605; s. c. 4 Wash. 110; The 
Aberfoyle, Abb, Ad. 242; Certain Logs of 
Mahogany, 2 Sum. 589; The Nathaniel 
Hooper, 3 Sum. 542; The Othello, 5 
Blatch. 342; s. c. 1 Ben. 43; The Great 
Eastern, L. R. 2 A. & E. 88; The O. & 
C. C. & I. Co. v. Huntley, L. R. 2 C. P. 
Div. 464; Velleijo v. Wheeler, 1 Cowp. 
142; 8. c. 1 Marsh. 455; Hagar v. Clark, 
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78 N. ¥. 45; Robinson v. Chittenden, 69 
N. Y.525; Wheeler v. Curtis, 11 Wend. 655; 
Clarkson v, Edes, 4 Cow. 470; M’Intyre 
v. Bowne, | Johns. 229; Slark rv. Broom, 
7 La. An. 337; Emery v. Hersey, 4 Me. 
407 ; Purvis r. Tunno, 1 Brev. 260. 

3 Donahue v. Kettell, 1 Clif. 135; s. c. 
3 Ware, 225. 

4 Certain Logs of Mahogany, 2 Sum. 
589; The Aberfoyle, Abb. Ad. 242. 

5 Trinity House v, Clark, 4 M. & S. 
288. 

6 Soares v. Thornton, 7 Taunt. 627; 
8. Cc. 1 Moore, 373; Certain Logs of Ma- 
hogany, 2 Sum. 589; Colvin v. Newberry, 
1 Cl. & F. 283; sc. 8 B. & C. 166; s. c. 
1 Cr. & J. 192. 
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general, be given to it if the end sought to be accomplished by 
it can conveniently be accomplished without the transfer of the 
possession.! 

If the charterer appoints the master, this shows that the charter- 
party operates as a demise.2, The mere fact that the charterer 
does not select a new master or crew does not prevent the char- 
ter-party from operating as a demise for the services of the mas- - 
ter and crew, unless others are appointed by the charterer, pass 
as merely aecessorial to the principal subject-matter of the con- 
tract, and they attorn, as it were, to the charterer and become tem- 
porarily his servants, and as such are bound for the time being 
to obey his orders.3 Although the owner of the vessel appoints 
the master and crew, and pays them, the charter-party may oper- 
ate as a demise; for the charterer may hire the vessel, and with 
her the services of a certain number of men paid by the owner 
and necessary for her use. Such a contract is not a mere locatio 
navis, a demise of the ship itself with its furniture and apparel ; 
but it amounts to locatio navis et operarum magistri et nauticorum, 
a demise of the ship in a state fit for mercantile adventure! It 
operates as a demise although the charterer is restrained from 
appointing another person as master,® or is responsible to the 
owner for the pay of the master and crew, and not to the master 
and crew themselves.’ In general, however, the fact that the 
owner appoints the master tends strongly to prove that he is the 
owner for the voyage.® 

If the nature of the service, and the due attainment of the 
object sought to be accomplished by the charter-party, require 
the vessel to be absolutely under the control and subject to the 
orders and directions of the charterer, as if she is to be employed 
for transporting troops in time of war, or in the fishing or coast- 
ing trade, or as a general ship for the conveyance of merchandise 
by the charterer for third parties, and is to be at the general dis- 


1 Donahue v. Kettell, 1 Cliff. 135; s.c. 149; Trinity House v. Clark, 4 M. & S. 
3 Ware, 225; Richardson v. Winsor, 3 288; Certain Logs of Mahogany, 2 Sum. 
Cliff. 395; Reed v. U. S., 11 Wall. 591. 589; Colvin v. Newberry, 1 Cl. & F. 283; 

2 Belcher v. Capper, 4 M. & G. 502; 8.c.1 Cr. & J. 192; 8 B. & C. 166. 
s c.5 Scott N. R. 257; First Natl. Bank 6 Schuster v. M’ Kellar, 7 E. & B. 704. 
v. Stewart, 26 Mich. 83; The Aberfoyle, 6 Webb v. Peirce, 1 Curt. 104. 
Abb. Ad. 242. 7 Sherman rv. Fream, 30 Barb. 478. 

8 Donahue v. Kettell, 1 Cliff. 135; s. c. 8 Fenton ». Dublin Steam Packet Co., 
3 Ware, 225. 8 A. & E. 835. 

4 Drinkwater v. The Spartan, 1 Ware, 
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posal of the charterer to sail upon any service that he may re- 
quire, the contract will, as a general rule, be construed to be a 
demise.! 

The charter-party will not operate as a demise when it is 
merely for a part of the vessel,” or for the tonnage of the vessel.? 
A covenant on the part of the owner to receive the goods at the 
request of the charterer,’ or to deliver the goods,® or to keep the 
vessel in good condition during the term of the charter-party,® 
tends to show that there is no demise. A covenant to pay a 
gross sum for the entire voyage out and home,’ or to surrender 
the vessel at the end of the term,’ does not necessarily create a 
demise. 

Letting on Shares. — The owner, instead of letting the vessel 
for a gross sum or for a certain rate for fixed periods of time, 
may let her on shares. If he parts with the possession and 
control of the vessel, such a contract may be a demise,® al- 
though the vessel is let to the master; for an agreement to 
receive a proportion of the profits is ouly the means of ascer- 
taining the compensation, and is the same as an agreement to 
receive a determinate sum. A contract of this kind is usu- 


ally made with the master, and is of a mixed and somewhat 
ambiguous character. In one aspect it may be considered as 
a demise of the vessel, and the stipulation for a share of the 


1 Donahue v. Kettell, 1 Cliff. 135; s. c. % Thompson v. Hamilton, 29 Mass. 425 ; 
3 Ware, 225; Trinity House v. Clark,4 Thompson v. Snow, 4 Me. 264; Sproat v. 
M. & S. 288; vide Fletcher v. Braddick,3 Donnell, 26 Me. 185; Clendaniel v. Tuck- 
Bos. & Pul. 182. erman, 17 Barb. 184; Reynolds v. Toppan, 
2 Donahue v. Kettell, 1 Cliff. 135; s.c. 15 Mass. 370; Taggard v. Loring, 16 
3 Ware, 225; Kleine v. Catara, 1 Gall.61; Mass. 336; Winsor v Cutts, 7 Me. 261; 
The Volunteer, 1 Sum. 551; Ruggles v. Tobias vr. Blin, 21 Vt. 544; Woodin +. 
Bucknor, 1 Paine, 358. Bemis, 32 Conn. 268; Webb v. Peirce, 1 
8 Hooe v. Groverman, 1 Cranch, 214. Curt. 104; vide Arthur v. The Cassius, 2 
4 Leary v. U. S., 14 Wall. 607; s.c.5 Story, 81, 
Ct. Cl. 234; Saville v. Campion, 2 B. & ” Colvin v. Newberry, 1 Cl. & F. 283; 
Ald. 511. s.c.1 Cr. & J. 192; s.¢c.8 B. & C. 166; 
5 Hooe v. Groverman, 1 Cranch, 214; Webb r. Peirce, 1 Curt. 104; Taggard v. 
Tate v. Meek, 8 Taunt. 280; s.c.2 Moore, Loring, 16 Mass. 307; Winsor v. Cutts, 7 
278. Me. 261; Sproat v. Donnell, 26 Me. 185; 
6 Leary v. U.S., 14 Wall. 607; s.c.5 Perry v. Osborne, 22 Mass. 422; Cutler v. 
Ct. Cl. 234. Winsor, 23 Mass. 335 ; Thomas v. Osborn, 
7 Gracie v. Palmer, 8 Wheat. 605; s.c. 19 How. 22; Stirling v. Loud, 33 Md. 
4 Wash. 110. 436; vide Rich v. Coe, Cowp. 636; Skol- 
& Adams v. Homeyer, 45 Mo. 545; The field v. Potter, 2 Ware, 394 ; Oakland Cot- 
0. & C.C. & I. Co. v. Huntley, L. R. 2. ton Manuf. Co. v. Jennings, 46 Cal. 176. 
C. P. 464. 
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profits as a mode of determining the amount of hire to be 
paid; in another aspect it partakes of the nature of a partner- 
ship, in which one partner furnishes the capital, and the other 
contributes his time and labor in the transaction of the busi- 
ness ; in a third view it may be considered as a contract of hiring 
the master, he to receive a share of the earnings of the vessel, in- 
stead of a certain and stipulated sum for his wages.!. Inasmuch 
as the dominion of the owner over the vessel is presumed to con- 
tinue until it is shown to be terminated by some clear language, 
a contract to let the vessel on shares to the master will not 
amount to a demise ;? but, in order that it may have that effect, it 
must provide affirmatively that the master shall have the entire 
control and direction of the vessel; with no right of interference 
on the part of the owner. It will not operate as a demise if 
it creates a partnership between the owner and the master, 
or is merely a mode of fixing the compensation of the master. 
But if the master has the entire control of the vessel, with the 
power to employ her in such voyages as he deems best, then 
the contract may be a demise. In such case, a provision that the 
owner shall be accountable for the wages of a part of the seamen 
does not vary the legal effect of the instrument, for this is only a 
means of ascertaining the charges upon the earnings before a 
division shall be made between the owner and the master.6 Al- 
though the master alone is entitled under such a contract to col- 
lect the freight, or, if necessary, to sue for its recovery, yet the 
money when collected is equally the money of the owner and the 
master, and the latter becomes a trustee of the owner’s share. 
If, therefore, the master authorizes another to collect it and pay 
the owner his share, he holds it when he receives it for the use of 
the owner and is liable to him for it.?’ If the master does not pay 
over the proportion already collected, the owner may notify a 
sub-charterer to pay the freight to him, and after such notice the 
money cannot be attached by a creditor of the master.’ 


1 Skolfield v. Potter, 2 Ware, 394. 4 The Nathaniel Hooper, 3 Sum, 542. 

2 Wickersham v. Southard, 67 Me. 595; 5 Webb v. Peirce, 1 Curt. 104; Devoe 
Emery v. Hersey, 4 Me 407; Lyman v. v. The Fashion, 4 A. L. J. 279; 8. c. 14 
Redman, 23 Me. 289; Sims v. Howard, 40 Law Rep. 450. 

Me. 276; Noyes vr. Staples, 61 Me. 422; 6 Cutler v. Winsor, 23 Mass. 335. 
Kenzel v. Kirk, 2 Abb. Ap. 500. 7 Williams v. Williams, 23 Me. 17. 

8 Dry v. Bosweli, 1 Camp. 329; Arthur 8 Stirling v. Loud, 33 Md. 436; vide 
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Effect of a Demise.— When the charter-party operates as a 
demise of the vessel, it vests a special property in the charterer, 
and leaves only an interest in the nature of a reversion in the 
owner! In such case the charterer becomes, during the term of 
the charter-party, owner ‘pro hae vice, with the same rights and 
liabilities as if he were the general owner. He alone is entitled 
to collect the freight or sue to recover it,’ or sue for damages 
in the nature of demurrage.t He is liable to seamen for their 
wages,° to third persons who furnish supplies or materials to the 
vessel during the term of the charter-party,® and for damages 
arising from a collision that occurs from negligence in the navi- 
gation of the vessel.’ 

When the owner parts with the possession and control of the 
vessel, he is not liable for contracts made during the term of the 
charter-party, unless he gives a special authority therefor, for 
neither the charterer nor the master have any implied authority 
to bind him personally. The authority of the charterer, in this 
respect, is the same as that of any other person who has merely a 
special interest in personal property, and no such person has any 


implied power to bind the owner by a contract, without a special 


authority for the purpose. A master generally has an implied 
authority to bind the owner by contract, because he is the agent 
of the owner to manage and conduct the vessel; but when the 
charter-party operates as a demise, the relation of principal and 
agent does not subsist between the owner and the master, and 
a contract made by the latter cannot rest upon any implied 
authority from the former.’ It is incumbent on those who deal 
with the master to ascertain who is the owner for the time 
being, and if his credit is not satisfactory, they may decline to 
deal with him. The owner is not personally liable for supplies 
furnished for the use of the vessel,” or for repairs done to the ves- 


1 Webb v. Peirce, 1 Curt. 104. 

2 Williams v. Williams, 23 Me. 17. 

8 Manter v. Holmes, 51 Mass. 502; 
Lander v. Clark, 1 Hall, 355. 

* Hall v. Barker, 64 Me. 339. 

5 Holden v. French, 68 Me. 241. 

6 Dry v. Boswell, 1 Camp. 329. 


Donahue v. Kettell, 1 Cliff. 135; s. c. 3 
Ware, 225. 

9% Swanton v. Reed, 35 Me. 176; Reeve 
v. Davis, 1 A. & E.312; Perry v. Osborne, 
22 Mass. 422. 

10 Perry v. Osborne, 22 Mass. 422; 
Frazer v. Marsh, 13 East, 238; First Natl. 


7 Thorp v. Hammond, 12 Wall. 408; 
Sherman v. Fream. 30 Barb. 478; Posey 
v. Scoville, 10 Fed. Rep. 140. 

8 Urann v. Fletcher, 67 Mass. 125; 


Bank v. Stewart, 26 Mich. 83; Thompson 
v. Snow, 4 Me. 264; McLellan vr. Reed, 35 
Me. 172; Houston v. Darling, 16 Me. 413; 
Swanton v. Reed, 35 Me. 176; Baker v. 
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sel,! or for services rendered to the vessel,? or for the wages of 
seamen,’ or for wharfage,* or for damages arising from a collision 
If the charterer employs the vessel asa general vessel for the con- 
veyance of merchandise, the owner is not liable to the shipper for 
the loss of the goods shipped on board, or for any injury to the 
same under contracts so made.® He is not, in such case, liable to 
the shipper, although the charterer is a minor.” If the owner, how- 
ever, holds out any false colors calculated to induce a belief that 
the vessel is to sail on his account and under his direction, he is 
liable to a shipper; and it seems that no fraudulent intent is 
necessary, but that it is sufficient that his conduct is such as to 
induce a reasonable belief on the part of the shipper that the 
voyage is undertaken and prosecuted by him.’ The owner is not 
liable for supplies to a person who furnishes them, although he 
agrees with the charterer to keep the vessel tight, stanch, and 
strong, during the voyage ; for the latter cannot avail himself of 
this agreement between other parties to make the former liable 
to him personally.® 

When the owner lets the vessel, he is presumed to consent that 
the master may make contracts which operate as a tacit hypothe- 
cation of the vessel. This presumption arises from the actual cir- 
cumstances of the case, and from consideration of the convenience 
and necessities of the commercial world. The power of the master 
therefore, to bind the vessel by contracts made during the term of 
the charter-party is the same, whether he is agent for the owner 
or for the charterer." Hence, a person who deals with the master 
in good faith, and within the apparent scope of his authority, 
either by hiring as a seaman," or by entering into a contract of 


Tluckins, 71 Mass. 596; Tucker v. Stim- 


son, 78 Mass. 487; Winsor v. Cutts, 7 Me. 
261; Webb v. Peirce, 1 Curt. 104; Hill 
v. The Golden Gate, Newb. 308; Mott v. 
Ruckman, 3 Blatch. 71; contra, Rich v. 
Coe, Cowp. 636. 

i Reeve v. Davis, 1 A. & E. 312. 

2 Pontchartrain R. R. Co. v. Hearn, 2 
La. An. 129. 

3 Giles v. Vigoreux, 35 Me. 300; vide 
Skolfield v. Potter, 2 Ware, 394. 

4 Philadelphia v. Naylor, 1 Ashm. 37. 

5 Somes v. White, 65 Me. 452; Thorp 
v. Hammond, 12 Wall. 408. 

6 Donahue v. Kettell, 1 Cliff. 135; 8. c. 


192; Mackenzie v. Rowe, 2 Camp. 482; 
Major v. White, 7 C. & P. 41; Thompson 
v. Hamilton, 29 Mass. 425; Cutler v. Win- 
sor, 23 Mass. 335; Reynolds v. Toppan, 
15 Mass. 370; James v. Jones, 3 Esp. 27; 
Pitkin v. Brainerd, 5 Conn. 451; Sproat v. 
Donnell, 26 Me. 185; Bonzey v. Hodgkins, 
55 Me. 98. 

7 Thompson v. Hamilton, 29 Mass. 425. 

8 Pitkin r. Brainerd, 5 Conn. 451. 

® Urann v. Fletcher, 67 Mass. 125. 

W” Thomas rv. Osborn, 19 How. 22; The 
Hardy, 1 Dillon, 460. 

ll The Artisan, 9 Ben. 106; The Can- 
ton, 1 Sprague, 437; The Ocean Spray, 


3 Ware, 225; Colvin v. Newberry, 1 Cl. & 4 Saw. 105. 
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affreightment with him,! or by furnishing supplies or repairs to 
the vessel in a foreign port,” has a lien on the vessel, although he 
knows at the time that the vessel is under a charter. But a 
person who furnishes supplies to the charterer,’ or a seaman who 
has knowledge of the charter-party when he engages to serve on 
the vessel,® has no lien. If the owner is by virtue of a lien com- 
pelled to pay a claim contracted during the term of the charter- 
party, he may recover the amount from the charterer. A master 
who is appointed by a charterer stands in the same relation to 
persons who furnish supplies to the vessel as a master appointed 
.by the owner, and he is personally liable for the supplies.? The 
person who furnishes the supplies may simultaneously, or at differ- 
ent times, charge them against the vessel, the master, or the char- 
terer, and he does not lose his remedy against the vessel or either 
of these persons by charging the other.® 

The owner is not bound to see that the vessel proceeds on her 
voyage, nor is he liable to the charterer for a deviation by the 
master.® 

Although the charterer violates the charter-party, yet the 
owner cannot take possession of the vessel before the expiration 
of the term, if there are no words which express or imply a 
condition by non-performance of which the contract may be 
defeated." 

A charter-party is a contract of mutual interest. The char- 
terer is benefited by the use of the vessel, and the owner by the 
hire paid. As between the owner and the charterer, the latter is 
not liable as a common carrier for a loss by every sort of accident 
except by the act of God, nor is he bound for that extreme care 
and diligence that one is who has the use of a thing by a gratui- 
tous loan, and the whole benefit of the contract is on one side, 
and the burden on the other. He is merely bound to take the 
same care for the preservation of the vessel that a prudent man 


1 Freeman v. Buckingham, 18 How. 182. 5 Devoe v. The Fashion, 14 Law Rep. 
2 Thomas v. Osborn, 19 How. 22; The 450; s. c. 4 Am. L. J. 279. 
City of New York, 3 Blatch. 187; The 6 Goodridge v. Lord, 10 Mass. 483 ; 
Nestor, 1 Sum. 73. Lewis rv. Holbrook, 91 Mass. 387. 
8 The Norman, 6 Fed. Rep. 406; Bei- 7 Henshaw v. Rollins, 5 La. 335. 
necke v. The Secret, 3 Fed. Rep. 665; Hill § Henshaw v. Rollins, 5 La. 335. 
v. The Golden Gate, Newb. 308. 8 Winter v. Simonton, 3 Cranch C. C. 
4 The Monsoon, 1 Sprague, 37; The 104. 
City of New York, 3 Blatch. 187; The |” The Prometheus, Lowell, 491. 
Columbus, 5 Saw. 487. 
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takes of his own property of a like nature, under like circum- 
stances ; but he is responsible not only for his own diligence, but 
for that of his servants to whom the vessel is intrusted.! If the 
use of the vessel is according to the charter-party, the charterer is 
not liable for a loss thereof, unless the loss occurred in conse- 
quence of some negligence or want of care in the keeping or use 
of the vessel.? But if the use of the vessel is restricted, and the 
charterer uses her for a purpose not authorized,® or permits an- 
other to use her for such a purpose, he is liable for a loss during 
such use, whether he was negligent or not; and in case of a loss 
during such use by another the latter is liable for the loss, 
whether negligent or not, although he was not aware of the 
restriction upon the use.* The liability of the charterer, however, 
may be varied or enlarged by contract. Although he agrees to 
return the vessel in as good condition as when he receives her, with 
the exception of ordinary use and wear, yet he is not liable for a 
loss by inevitable accident.® But if he agrees to return the vessel 
in like good condition as when he took her, ordinary wear and 
tear and dangers of the seas excepted, he is liable for a loss by fire.® 
If the charter-party provides that in case of loss the vessel shall 
be at the risk of the owner, the loss intended is merely such as 
will defeat the object of the contract, and not the entire destruc- 
tion and annihilation of the vessel. If she is sunk, and cannot be 
put afloat by any means within the power of the officers and crew, 
that is a loss within the meaning of the stipulation.’ 

Effect when Mere Contract of Affreightment.— When the charter- 
party is a mere contract of affreightment, the owner is the owner 
for the voyage, with all the rights and liabilities incident to 
ownership. He retains the possession of the vessel, and the mas- 
ter during the voyage is his agent. He is liable for supplies or 
repairs made or furnished at the request of the master,® and for 
damages for a collision arising from negligence in the navigation 


1 Airey v. Merrill, 2 Curt. 8; s. c. 3 5 Ames v. Belden, 17 Barb. 513; vide 
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4 Beach v. Rar. & Del. B. R. R. Co., 37 
N. Y. 457. 
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of the vessel. But he is not liable to an agent of the charterer 
who advances money to the master to defray the expenses of the 
vessel in pursuance of the terms of the charter-party, and with full 
knowledge thereof? 

A charterer may employ the vessel in carrying the goods 
of other persons for freight.2 When the goods are received on 
board of the vessel, it is the duty of the master to sign a bill of 
lading therefor ;* but in doing so he is acting within the appar- 
ent scope of his authority as agent of the owner. A shipper, 
therefore, who is unaware that the vessel has been chartered to 
another is warranted in assuming that the master is acting by 
virtue of his ordinary authority, and consequently is acting for 
the owner in signing a bill of lading. He has a right, therefore, 
to look to the owner as the principal with whom his contract 
is made. The owner is, therefore, liable to a shipper for a loss 
arising from negligence in the stowage of the goods,® or from 
injury sustained in the course of the navigation,’ or for an un- 
justifiable sale at an intermediate port,* or for a misdelivery of the 
goods,’ or for a non-delivery thereof.” It appears, also, to be the 
better doctrine that the shipper has a remedy against the owner, 
although he knows of the existence of the charter-party ; for the 
master in receiving freight is the agent of both the charterer and 
the owner." If the shipper delivers his goods to the charterer, 
and the latter ships them with his own goods without distin- 
guishing between them, the owner is relieved from responsibility 
upon delivery before notice to the agent of the charterer.” 

The vessel is liable in rem to the charterer for the goods put 
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on board by him.’ She is also liable én rem to a shipper or 
a passenger, although the contract is made with the charterer; for 
the charterer acts in the capacity of agent for the owner The 
loss or injury sustained in such cases generally arises from some 
act in the course of the voyage; and as the owner retains the 
possession and control of the vessel, the master is his servant, 
and the vessel is liable for the misconduct of the master. 

The rights and liabilities of the charterer are materially affected 
by the fact that he does not have the possession of the vessel, and 
that the master is not his agent. He is not justified in using 
force to remove a person who comes on the vessel with the con- 
sent of the master. He is not liable to a shipper for an improper 
sale of the goods by the master at an intermediate port, unless he 
has so conducted himself or so contracted with the shipper as to 
make himself personally responsible. He is not liable to the 
owner for demurrage for an improper detention of the vessel by 
the master,’ or for a loss of the vessel during the course of the 
voyage. If he puts the vessel up as a general vessel, he may 
prosecute an action against the owner for a breach of the charter- 
party, whereby a shipper has sustained a loss; for he is bound in 
the interest of the shipper with whom he has entered into a con- 
tract of affreightment to seek his remedy against the owner, and 
then account to the shipper.’ If a bill of lading is given to the 
shipper, the rights of the charterer and the shipper, as between 
themselves, depend entirely on that instrument, for they thereby 
enter into a separate and distinct contract.® 

When a shipper delivers goods on board of the vessel, he has 
the right to require the master to sign a bill of lading therefor, 
and it is the duty of the master in signing it to act According to 
the directions of the charter-party. This may prohibit him from 
signing at a less rate of freight than that named in the charter- 
party,” or it may allow him to sign at a less rate," or in any man- 
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ner that the charterer may direct.) If it does not allow him to 
sign for a less rate than that specified in the charter-party, he 
inserts a provision making the freight payable according to the 
charter-party. If that stipulates for a lump sum as freight, the 
goods of the shipper become liable for the whole freight? If that 
stipulates for a certain rate per ton, the goods of the shipper are 
not liable for the whole freight, but merely for a proportionate 
sum.’ . If the shipper is not satisfied with the conditions annexed 
by the master, he may demand a return of the goods, if he was not 
aware of the charter-party at the time of the delivery.‘ If the 
shipper has no notice of the charter-party, and puts his goods on 
board of the vessel as a general vessel, on the faith of a bill of 
lading signed by the master, he is entitled to receive his goods at 
the end of the voyage, upon the payment of the freight reserved 
by the bill of lading.’ If the master has authority to sign bills of 
lading at any rate of freight, the owner cannot claim a higher 
rate than that specified in the bill of lading from the shipper or a 
bona fide holder of the bill of lading for a valuable consideration.® 
The agent of the charterer may, under such circumstances, be a 
shipper, and will be liable only for the freight stipulated in the 
bill of lading.’ If the charterer is not able to furnish a cargo, the 
master may receive goods from another, and give a bill of lading 
at a less rate of freight than that stipulated in the charter-party ; § 
and the mere fact that he signs such a bill of lading without 
prejudice to charter-party will not make the shipper liable for 
freight at a higher rate than that specified in the bill of lading? 
If the shipper has notice of the charter-party, he is bound by the 
terms thereof, and cannot derive any advantage from a bill of 
lading differing from it as to the rate of freight." He is therefore 
liable to the owner for the freight, although he pays it in advance 
to the charterer,” or has a claim against the charterer to set off 
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against the freight.! If the bill of lading provides for a delivery 
of the goods upon payment of freight and fulfilment of all the 
conditions of the charter-party, the consignee of a shipper is liable 
to pay the demurrage stipulated in the charter-party if he accepts 
the goods, although his goods are only a portion of the entire 
cargo.2 The owner has a lien on the freight due from the shipper, 
and this lien extends to the goods of the shipper to the amount of 
the freight due on the shipment. He may, therefore, collect it 
on the delivery of the goods ;* but he should protect himself by 
insisting on payment at the time of shipment, or by enforcing his 
lien before delivery. If the shipper is a sub-charterer, and thinks 
that the reference in a bill of lading to the charter-party refers to 
his charter-party, he is not liable to the owner after the delivery 
of the goods ; for there is no contract between them, either express 
or implied, on account of the diversity of purpose of the parties in 
the transaction. In some cases the freight in the bill of lading 
is payable to the owner ;* but if the bill of lading does not specify 
to whom the freight is to be paid, it is in general payable to the 
charterer, for as between the owner and the charterer the master 
is the agent of the charterer.8 If the freight is by the bill of 
lading made payable to the charterer, then the owner cannot col- 
lect it. If the rate of freight specified in the bill of lading is 
higher than the rate specified in the charter-party, the charterer 
is entitled to the surplus.” 

Who may make a Charter-party.—If there are several owners, 
the managing owner may make a charter-party, although the other 
owners do not join therein.” But if he makes it to pay his own 
individual debt, it is void as to all the owners except himself.” 
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An agent of the owner has authority to make a charter-party,} 
but not after his agency has ceased.?_ If the owner has no agent 
in a foreign port, the master may there make a charter-party that 
is within the usual limits of the trade and employment of the 
vessel,’ but not for the purpose of securing a debt due by the 
owner to the charterer. He has no power to make it in the home 
port, unless he is specially authorized by the owner ;° but it will 
bind the owner if it is subsequently adopted by him.’ If a 
charterer is the owner pro hac vice, he may make a charter-party,’ 
although he takes the vessel on shares.6 If the charterer allows an 
agent to act in such a manner and to such an extent that persons 
dealing with him have a right, from what has occurred publicly, 
to conclude that he is a general agent, the principal is bound by 
an act within the scope of that apparent agency, although he gave 
special instructions to his agent.’ 

Liability of Agent. — When it appears on the face of the charter- 
party that a party is contracting as agent of another, he is not 
personally liable therein,” especially if he signsasagent.! But if 
he signs it in his own name without qualification, he is prima facie 
to be deemed to be a person contracting personally ; and in order 
to prevent this liability from attaching, it must be apparent from 
the other portions of the document that he did not intend to bind 
himself as principal.” The mere words “as agent ” in the body 
of the charter-party are not sufficient to relieve him from such 
liability.8 Although he appears to be personally liable on the - 
face of the instrument, yet if he signs it as agent, he will not be 
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liable, if it is understood and agreed by both parties that he shall 
not be so bound, and he so signs it with the intent to bind the 
principal.) Although a party who executes a contract in the 
name of another has no authority from the latter, yet he cannot 
be treated as a party to the instrument and held liable thereon, 
unless he is the real principal. A public officer who contracts 
on behalf of the government is not personally liable,’ unless he 
makes the contract in his own name.* 

Cesser of Liability. — Aun agent entering into a contract on 
behalf of a foreign principal may make himself personally liable 
to a certain extent, and protect himself from liability beyond that 
limit. The character of the restriction depends on the language 
in which it is expressed. If the stipulation is merely that all 
liability shall cease as soon as he has shipped the cargo, he will be 
personally liable for detention in the port of loading; for the 
stipulation is not a condition subsequent, terminating all liability 
ab initio on shipment of the cargo, but means that all liability shall 
cease from that moment, not ab initio, but as to all future things, 
leaving him liable for all breaches of the charter-party that have 


then occurred.® But if the stipulation is that his liability in every 
respect and as to all matters and things, as well before and during 
as after the shipping of the cargo, shall cease as soon as he has 
shipped the cargo, then, if he furnishes a cargo, he is not liable 


for delay in loading it.6 If, however, such a broad stipulation 
contains an exception of loading, then he will be liable for delay 
in loading.? Although the charterer is not agent for another, 
yet a stipulation that his liability shall cease as soon as the cargo 
is loaded will release him from liability for breaches of the 
charter-party that occurred before that time, whether for demur- 
rage’ or damages in the nature of demurrage, if an equivalent 
lien is given therefor. But in such case there is a distinction 
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between breaches that occur before and breaches that occur after 
the cargo is loaded. The stipulation will release him from lia- 
bility for the latter, although no lien is given for them.! 
Subsequent Modifications,— An agreement to charter a vessel is 
merged in a charter-party subsequently executed, and cannot be 
used to alter or vary its terms, even as to matters in respect to 
which it is silent.2 After a charter-party has been executed, the 
owner and charterer may make a subsequent agreement varying 
or annulling it. If they merely make a modification of one or 
more terms, this is not an abandonment of the charter-party, but 
their respective rights remain unimpaired, except so far as they 
are modified by the change They may, however, make a new 
charter-party as a substitute for the one already made. Although 
the charter-party is under seal, yet an oral agreement for a service 
before the charter-party attaches is binding.’ If the charterer, 
upon the master’s refusal to receive an article because it may 
injure the other cargo, agrees to pay any damage that may arise 
from that article, this is a modification of the charter-party, if the 
master takes the article? A subsequent illegal agreement will 
not infect and taint the charter-party.* If the owner reserves the 
right upon a certain event to annul the charter-party, he must 
exercise the option within a reasonable time after the event occurs, 
and if he does not, it remains in full force. A master has no 
power to modify or dispense with the terms of a charter-party 
made by the owner, or release the charterer from his contract,!° 
or waive the lien for freight," or substitute one port for another.” 
The managing owner has no authority to bind the other owners by 
an agreement to pay a sum of money to obtain the cancellation of 
a charter-party.% An agent appointed by the charterer to load 
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a cargo hus authority to do all acts that are necessary for the 
performance of the contract, and also to vary the mode of per 
formance if any exigency arises, provided the contract is substan- 
tially performed ; but he has no implied authority to waive or 
change any of the stipulations in the charter-party, either by 
substituting one sort of commodity for another, or by making a 
new agreement as to the manner in which the vessel shall be 
loaded or ballasted, or by appointing a different place of loading! 

Bill of Lading. — When the goods are received on board of the 
vessel, it is the duty of the master to sign a bill of lading, and this 
is usually done? He must sign it in the ordinary form, and has 
no right to insert an unusual stipulation, unless there is some 
special cause for his doing it.3 It is usual to insert a clause 
making the freight payable as per charter-party, for the purpose 
of keeping the charter-party unvaried, and preserving the lien for 
freight.* As between the owner and the charterer, the master is, 
in signing a bill of lading, the agent of the charterer6 A bill 
of lading, therefore, as between the owner and the charterer, is 
merely an acknowledgment that the goods named in it are on 
board, and belong to the person to whom the bill runs; but it docs 
not affect their rights, or supersede, add to, or vary the contract 
under the charter-party.’ This follows as a necessary consequence 
from the fact that the charterer is the only party to it, signing 
it by the master as-his agent on one side, and accepting it in 
person on the other side. As a contract, it is a mere illusion.” If 
the charter-party provides a certain rate of freight, a provision 
in the bill of lading for a different rate of freight is void. A 
memorandum on the bill of lading that the freight has been settled 
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does not affect the rights of the owner.? A clause in a bill of 
lading making the freight payable to a third person may be dis- 
regarded.2 If the charter-party stipulates for time for payment 
of freight, it prevails over a bill of lading which provides for 
payment on delivery.’ If the charter-party provides only for the 
payment of freight, the charterer is not liable for primage, although 
a stipulation for its payment is contained in the bill of lading.* 
If the charter-party provides a lien for freight and dead freight, the 
owner is entitled to a lien for dead freight, although the bill of 
lading provides only for the payment of freight. Although a bill 
of lading makes a broker liable for freight, yet he is not liable if 
the charter-party provides that his liability shall cease as soon 
as the vessel is loaded.’ If the charter-party does not contain an 
exception of perils of the sea, it will not he affected by a bill of 
lading containing the exception.’ An exception of perils of the 
sea alone in a bill of lading does not supersede an exception of 
the perils of the sea, the act of God, the king’s enemies, and the 
restraints of rulers and princes, contained in the charter-party.? 
If the charter-party provides that the vessel shall go to the port 
named, or so near thereunto as she can safely get, a stipulation in 
the bill of lading that the goods shall be delivered at the port 
does not alter the charter-party, or impose a different obligation 
on the owner.® If there is nothing in the bill of lading that is 
inconsistent with anything in the charter-party, the bill of lading 
must be regarded as the contract by which the rights of the 
parties are to be governed, so far as repects the matters provided 
for therein. If the charter-party contains no provision as to 
consignee or mode of delivery, a bill of lading containing such a 
provision cannot be deemed invalid or inoperative." If a word in 
the charter-party is ambiguous, the bill of lading may be used to 
determine its meaning.” If the port is not named in the charter- 
party, but is to be subsequently named, the giving of a bill of 


1 Gracie v. Palmer, 8 Wheat. 605; s. ¢. 7 Willet rv. Phillips, 8 Ben. 459. 
4 Wash. 110. © The San Reman, L. R.3 A. & E. 583. 
* Shaw r, Thompson, Ole. 144. ® Capper v. Wallace, L. R. 5 Q. B. Div. 
% Pickman v. Woods, 23 Mass. 248, 163; Caffarini v. Walker, 9 Ir. C. L. 431; 
Caughey v. Gordon, L. R. 3 C. P. s. 10 Ir. C. L. 250. 
Div. 419. 19 The Carlotta, 9 Ben. 1. 
5 McLean v. Fleming, L, R. 2 H. L. 1 Strong v. Carrington, 11 A. L. Reg. 
Sc. 128. 287 
6 Barwick v. Burngeat, 25 W. R. 395; 12 Goddard yr. Bulow, 1 N. & M. 45; 
s. c. 36 L. T. x. 8. 250. Certain Logs of Mahogany, 2 Sum. 589, 
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lading naming the port will bind the owner to the same extent 
as if the port had been named in the charter-party, and may 
amount to an admission that the port is a safe port.! If the 
charterer does not furnish such a cargo as conforms to the 
charter-party, a bill of lading providing for payment of freight as 
per charter-party, and an additional claim for breach thereof, is a 
contract for additional freight. A bill of lading directing the 
delivery of the goods to a third party as consignee, he paying 
freight, does not relieve the charterer from liability on his 
contract although the goods are delivered without demanding 
payment of the freight.® 

Rights of Owner and Consignee.—If the holder of a bill of 
lading has notice of the charter-party, the goods are liable for 
the full amount of the freight stipulated for in the charter-party, 
although the bill of lading provides only for a less amount.t But 
a holder for value is not affected by the charter-party unless the 
terms are incorporated in the bill of lading, for the special pro- 
visions of the charter-party are binding only as between the 
owner and charterer, and do not affect third parties, unless 
they have notice thereof He is therefore entitled to the goods 
upon the payment of the freight specified in the bill of lading, 
although that is less than the freight stipulated for in the charter- 
party. But if the bill of lading makes the freight payable as 
per charter-party, it thereby makes the stipulation as to freight 
a part thereof.’ When the freight in the charter-party is payable 
at a certain rate per ton, a clause making the freight payable as 
per charter-party merely means that the amount of freight pay- 
able for the goods shall be at the rate which is mentioned in the 
charter-party as payable for it alone, and they are not subject to 
a lien for the entire freight in the charter-party.’ If the stipu- 
lation is for the payment of freight and other conditions as per 
charter-party, the words “ other conditions” are limited to con- 
ditions ejusdem generis with that previously mentioned, viz. pay- 


1 Capper v. Wallace, L. R. 5 Q. B. Div. Patria, L. R. 3 A. & E. 436; The Helene, 
163 Brow. & L. 415. 

2 948 Pieces of Lumber, 7 Ben. 389. 6 Mitchell v. Scaife, 4 Camp. 298. 

8 Christy v. Row, 1 Taunt. 300. 7 The Norway, Brow. & L. 226; The 

4 Kern v. Deslandes, 10 C. B. x. s.905; Norway, Brow. & L. 377; s. c.3 Moo. P. C. 
Gledstanes v. Allen, 12 C. B. 202. N. 8, 245. 

5 Chappel v. Comfort, 10 C. B. n. 8. 8 Fry v. Chartered Mercantile Bank, 
802; The Wilhelmina, 3 Ben. 110; The L. R.1C. P. 689. 
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ment of freight, and refers to conditions to be performed by the 
receiver of the goods. If the bill of lading, therefore, only 
except perils of the sea, an exception of the restraints of princes 
contained in the charter-party cannot be deemed to be incorpo- 
rated therein by such reference.! 

If an assignee of a bill of lading accepts the goods, the law 
infers a promise on his part to do all that the bill of lading 
requires to be done by him in consideration of the owner's part- 
ing with his lien. He is, however, liable only upon the stipu- 
lations contained in the bill of lading, and is affected by the 
charter-party only so far as its provisions are incorporated therein. 
If the bill of lading merely makes the freight payable as per 
charter-party, he is only bound by the terms of the charter- 
party qguoad the freight. He is not in that case liable for demur- 
rage? But if the bill of lading provides for the fulfilment of all 
conditions as per charter-party, then he is bound by the pro- 
visions of the charter-party,! and is liable to pay demurrage,° 
although he is to receive only a portion of the cargo.” ‘The 
holder of a bill of lading can only sue thereon, and cannot sue 
for a breach of the charter-party.” 

Subsequent Assignment.— A mere assignment of the vessel 
does not carry with it the right to receive the freight on a 
charter-party, although it falls due after the assignment, for the 
agreement to pay freight does not run with the vessel.2 But if 
the vessel sails after the execution of the assignment, then the 
purchaser is entitled to the freight as against both the vendor 
and a subsequent assignee of the charter-party.® If the pur- 
chaser at the time of the purchase has notice of the charter- 
party, he cannot enter into any arrangement to defeat it.” 
A charterer may assign the charter-party," but cannot there- 
by relieve himself from liability on the stipulations contained 
therein.” 

1 Russell v. Niemann, 17 C. B. N. s. 163. ® Porteus v. Watney, L. R. 3 Q. B. Div. 

2 Sander v. Vanzeller, 4 Q. B. 260; 534. 

Kemp v. Clark, 12 Q. B. 647; Elwell v. 7 The Norway, Brow. & L. 226. 
Skiddy, 77 N. Y. 282. § Spledt v. Bowles, 10 East, 279. 

8 Chappel v. Comfort, 10 C. B. n. s. ® Morrison v. Parsons, 2 Taunt. 407. 
802; Smith v. Sieveking, 4 E. & B. 945; ” The Messageries Imperiales, 11 W. R. 
s.c. 5 E. & B. 589. 322; De Mattos v. Gibson, 4 De G. & J. 

4 The Felix, L. R. 3 A. & E. 273. 298; Le Blanch v. Granger, 35 Beav. 187. 

5 Wegener v. Smith, 15 C. B. 285; ll. Baetjer v. Bors, 7 Ben. 280. 


Gray v. Carr, L. R. 6 Q. B. 522; Palmerv. 2 Dimick v. Corlett,12 Moo. P. C. 199. 
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Who may sue. —If one joint owner makes a charter-party in 
his own name under seal, he alone can sue thereon.’ If the man- 
aging owner executes a charter-party in his own name, he may 
sue thereon in his own name.* Although an agent of the owner 
sigus in his own name, yet parol evidence is admissible to prove 
the agency, and then the owner may sue thereon in his own 
name,® but not if he describes himself in the charter-party as 
owner,* or makes it under seal in his own name. If the master 
makes a charter-party in his own name, he may sue thereon ;° 
if he makes it under seal, the owner cannot sue in assumpsit for 
the freight, although the goods have been delivered? A pur- 
chaser who seeks to recover freight under a charter-party made 
before the sale for a voyage performed after that time, should 
sue in the name of the vendor. Although a party describes 
himself as agent for a charterer who is not named, yet he may 
sue thereon as charterer.’ But if he takes a charter-party under 
seal from one owner, with a covenant to keep the vessel tight, 
stanch, and strong, he cannot maintain assumpsit for repairs 
against all the owners.” 

Distinction between Representation and Warranty. — war- 
ranty is a condition, and if it is not performed the other party 
is released from the contract. A representation is a statement 
or assertion made by one party to the other, before or at the 
time of the contract, of some matter or circumstance relating to 
it. Though it is sometimes contained in the written instrument, 
it is not an integral part of the contract; and consequently the 
contract is not broken though the representation proves to be 
untrue, nor is such untruth any cause of action, nor has it any 
eflicacy whatever unless the representation is made fraudulently, 
either by reason of its being made with knowledge of its untruth, 
or by reason of its being made dishonestly with a reckless igno- 
rance whether it is true or untrue. A _ representation is not 
usually contained in the written instrument of contract, yet it is 
sometimes. But it is plain that the insertion cannot alter its 
nature. A question, however, may arise whether a descriptive 


1 Bushell v. Beavan, 1 Bing. N. C. 103. ® Baker ». Ward, 3 Ben. 499; Rupp v. 
2 Bangs v. Lowber, 2 Cliff. 157. Lobach, 4 E. D. Smith, 69. 
8% Brooks r. Minturn, 1 Cal. 481. 7 Schaack v. Anthony, 1 M. & Sel. 573. 
4 Humble v. Hunter, 12 Q. B. 310. ® Morrison v. Parson, 2 Taunt. 407. 
5 Gardner v. Lachlan, 8 Sim. 123; s. c. ® Schmalz v. Avery, 16 Q. B. 655. 

4 Myl. & Cr, 129. W Kimball v. Tucker, 10 Mass. 192. 
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statement in the written instrument is a mere representation, or 
whether it is a substantive part of the contract. This is a ques- 
tion of construction. If such a statement by one party is intended 
to be a substantive part of his contract, and not a mere represen- 
tation, the question may be raised whether this part of the con- 
tract is a condition precedent or only an independent ageeement, 
a breach of which will not justify a repudiation of the contract, 
but will only be a cause of action for compensation in damages. 
With respect to statements in a contract descriptive of the sub- 
ject-matter of it, or of some material incident thereof, the true 
doctrine, established by principle as well as authority, appears 
to be that, if such descriptive statement is intended to Le a 
substantive part of the contract, it is to be regarded as a 
warranty ; that is to say, a condition on the failure or non-per- 
formance of which the other party may, if he is so minded, 
repudiate the contract in toto, and so be relieved from performing 
his part of it, provided it has not been partially executed in his 
favor.) 

Term of Charter-party. —A charter-party may be for one or 
more voyages, or a time contract. A contract for a voyage may 
stipulate for a round sum as freight, or for a certain rate per ton. 
A time contract usually stipulates for a specified rate for the time 
consumed, A contract to let on shares may, however, be either 
a contract for the voyage or a time contract.2 If the contract is 
for a series of voyages between certain dates, the charterer is not 
bound to furnish nor the owner to receive a cargo during the 
last days of the term, unless there is reasonable cause to believe 
that the voyage will be completed before the expiration of the 
term.? When the contract is for an indefinite period, it is deter- 
minable at the will of the owner; yet this right is subject to 
the qualification that it cannot be exercised while the vessel is 
actually employed on a voyage pursuant to the contract. It is, 
therefore, an absolute and indefeasible hiring of the vessel for 
every voyage she may begin before notice is given by the owner 
of his intention to discontinue itt A stipulation that the char- 
terer shall have the option to continue the contract if the vessel 


1 Behn v. Burness, 3 B. & S. 751; 8.c. 14 Blatch. 519; 8. c. 8 Ben. 347; Gage n. 

1B. & S. 877. Maryland Coal Company, 124 Mass. 442. 
2 The Success, 7 Blatch. 551. * Cutler vr. Winsor, 23 Mass, 335; Webb 
§ Poland v. Maryland Coal Company, v. Peirce, 1 Curt. 104. 
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does not arrive at the port of loading on or before a certain day, 
has a full consideration in the promise of the charterer to take 
the vessel, and is binding, although the contract is partly optional 
as to one party. The option, however, must be exercised on or 
before the day. It cannot be exercised after the day named, for 
the contract does not contemplate that there shall be a space.of 
time during which neither party shall be bound.! 

Description of Vessel.— There is no implied stipulation in a 
charter-party that the vessel is in such a condition that the cargo 
can be insured,? nor can it be implied from a covenant that the 
vessel is seaworthy. A statement that the vessel is of a certain 
class, as for instance A 1, is a warranty. But it merely refers 
to the condition of the vessel at the time of the execution of the 
charter-party. It is a part of the description of the vessel, and 
refers to her classification. If she answers the description at the 
time, there is an end of the warranty. It is not a warranty that 
she shall retain her class during the whole time covered by the 
charter-party.> If the charter-party specifies the class of the 
vessel, and provides that any extra premium for insurance of 
the cargo on account of her being below that class may be 
deducted from the freight, the owner is not liable for the extra 
premium, although no freight is earned.® 

A statement of the national character of a vessel, if made in 
time of peace, may be construed to be a mere representation, 
because it is then wholly unimportant. But if it is made in time 
of war, it is of such importance that it may properly be regarded 
as a part of the contract, and so amount to a warranty. In such 
case, however, it is sufficient if she has that national character 
imposed upon her by her papers, although she may really be of 
a different nationality.’ 

A statement of the tonnage of the vessel is a representation 
and not a warranty. But if the actual tonnage differs to any 
large extent from the description, this may be evidence of 


1 Sage v. Hazard, 6 Barb. 179. 5 Hurst v. Usborne, 18 C. B. 144; 

2 Ashburner v. Balchen, 7 N. Y. 262. — French v. Newgass, L. R. 3 C. P. Div. 163, 

8 The Vincennes, 3 Ware, 171. 6 Del Valle v. Souder, 51 Penn. 442. 

* Hurst v. Usborne, 18 C. B. 154; Ol- 7 Reusse v. Meyers, 3 Camp. 475; Behn 
live v. Booker, 1 Exch. 416; Baetjer v. v. Burness, 3 B. & S. 751; s. c. 1B. &S. 
Bors, 7 Ben. 280; Routh v. Macmillan, 2 877. 
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fraud.!_ Although the vessel is described to be of the burden of a 
certain number of tons or thereabouts, yet the owner is liable if 
he falsely and fraudulently represented her capacity to be above 
that sum, and thereby induced the charterer to pay a round sum 
for the voyage.” But if the tonnage is correctly stated, parol 
evidence is not admissible to prove a representation that the 
vessel would carry a certain quantity of cargo. A guaranty 
that the vessel can carry a certain number of tons is a warranty, 
or condition precedent.4 A guaranty to carry a certain number 
of tous dead-weight of cargo upon a certain draught of water 
is twofold, viz. (1) That the ship is large enough to carry that 
number of tons; (2) That her build is such that she can carry 
the specified number of tons upon the specified draught of water. 
If the contract contemplates a loading in fresh water, then the 
term “water” in such a guaranty means fresh water.2 A guar- 
anty that the vessel can carry a certain number of tons of weight 
and measurement means that number in reasonable proportions. 
A ton of measurement contains forty cubic feet of space, and 
within that space many tons in weight may be placed where it 
consists of ponderous articles, while those of a lighter quality 
may be so assorted and selected as to require as many tons in 
measurement to constitute one in weight. When a vessel is 
loaded, three things are to be considered,— viz. the vessel is to be 
full; she is to be loaded so that she may sink to a proper depth, 
viz. that of the water-line; and so that the centre of gravity 
may be in the proper place, in order that the vessel may not roll 
or labor or be top-heavy. These objects can only be secured by 
certain proportions of heavy and light goods being loaded on 
board. These proportions are the ordinary proportions, and not 
the proportions customary at the port of loading.’ If there is 
an exception from the charter-party of so much of the vessel 
as may be necessary for the accommodation of the officers and 
crew, it is not limited to such part as is indispensably necessary. 
The officers and crew are to be accommodated in the mode 
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adapted or fitted to their station, the character of the vessel and 
the nature of the voyage being taken into consideration.! 
Seaworthiness.—In every charter-party, where there is no 
agreement to the contrary, whether it is a demise of the vessel 
or a mere contract of affreightment,’ there is an implied warranty 
that the vessel is tight, stanch, and strong, and in every way fit 
and prepared to perform the particular service then about to be 
undertaken, or, in ordinary language, is seaworthy ; that is, fit to 
meet and undergo the perils of the sea and other incidental risks 
to which she must of necessity be exposed in the course of the 
service. This warranty is a term of the contract implied by law, 
and results from the nature of the contract. In every contract 
of letting and hiring, the letter uudertakes that the thing let is 
fit for the purpose for which it is hired. The implied warranty is 
merely that the vessel is seaworthy, and not that she is free from 
suspicion of unseaworthiness,' or that she is in such a condition 
that the charterer can get insurance on the cargo.° In order to 
be seaworthy, the vessel must be able to receive, retain, and trans- 
port her cargo,§ and meet the ordinary perils of the sea.’ The 


warranty, therefore, is a warranty against all defects, whether 


known or not known. The owner is liable for latent defects,’ 
although the vessel is examined by a skilful shipwright, and pro- 
nounced by him in every way fit for the service.® Ifa defect is 
developed without any apparent cause in the course of the voy- 
age, it is presumed to have existed when the service began." The 
seaworthiness which is required by the warranty is seaworthiness 
for the voyage, and the time at which the vessel is warranted to 
be seaworthy is the time when she sails on the voyage to encoun- 
ter the perils which she is to be worthy to meet. The warranty 


4 Towse v. Henderson, 4 Exch. 890. 

5 The Vincennes, 3 Ware, 171. 
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is therefore broken if she is unseaworthy when she sails from the 
wharf, although she was seaworthy when she began to take in 
eargo.! The seaworthiness which the law requires is, the sea- 
worthiness necessary for the particular service specified in the 
charter-party.2 The vessel must, therefore, be fit to carry a rea- 
sonable cargo of the kind which the charterer undertakes to fur- 
nish? It is manifest that the implication that the vessel is fit for 
the particular service for which she is engaged rests upon the 
assumption that the owner knows how she is to be employed. 
Therefore, if the charterer inspects the vessel and does not dis- 
close the service for which he engages her, the owner merely 
warrants that she is seaworthy for voyages of the kind in which 
she has been usually employed, and not that she is suitable for a 
particular service which is not disclosed.*| When the charter- 
party is a demise of the vessel, the charterer may surrender her 
if she is not seaworthy. When it is a mere contract of affreight- 
ment, the charterer is not bound to furnish a cargo, unless she 
can be made seaworthy within a reasonable time, or within such 
atime as not to frustrate the object of the adventure.® If the 
vessel has entered upon the service, the charterer may deduct 
any loss that he sustains on account of her unseaworthiness from 
the freight or hire,’ or recover his damages in a separate action 
against the owner. He is entitled to recover the full amount of 
his loss, although he was insured and has received the insurance 
money.’ If he notifies the owner that he has been sued by a 
shipper for damage to cargo arising from the unseaworthiness of 
the vessel, and invites him to undertake the defence of the action, 
he may recover the amount of the judgment and costs of defend- 
ing the action from the owner. Although there is an express 
warranty that the vessel is tight, stanch, and strong, yet if the 
charterer, knowing that she needs repairs, treats the charter-party 


1 Cohn v. Davidson, L. R. 2 Q. B. Div. 6 Stanton v. Richardson, L. R.7 C. P. 
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as still subsisting, he is bound by it.1 If the owner agrees that 
the vessel shall be provided with everything needful and neces- 
sary for the voyage, he is bound to provide her with all the docu- 
ments which are usually procured by owners and masters, and 
which are necessary to perform the voyage with reasonable ex- 
pedition. If it is usual to procure a bill of health, and the pos- 
session of such a document will save the delay of performing 
quarantine in a foreign port, he is liable for loss arising from the 
delay caused by sailing without one.’ 

ORLANDO F. Bump. 
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THE REISSUE QUESTION, 


THE REISSUE QUESTION.—THE DECISIONS OF THE 
LAST TERM OF THE SUPREME COURT. 


Ir is not remarkable that the decisions of the Supreme Court of 
the United States concerning reissued patents, made at the last 
term, should have attracted unusual attention and given rise to 
much possibly unnecessary discussion. But when it is remem- 
bered that the effect of the decisions was to paralyze, if not 
render nugatory, a very large proportion of the most valuable 
patents in existence, the manifestations of solicitude will not be 
attributed to a disposition to find fault with the court or to ques- 
tion its wisdom and conservatism. 

In the main, the decisions are easily understood. They 
amount to an announcement that a patentee is charged with 
a knowledge of the scope of his patent; and, if he accepts an 
instrument that does not protect him in the full enjoyment of 
his invention, he must not be guilty of unmistakable laches in 
seeking to have it made right. In the abstract, this doctrine is 
plainly just and reasonable; there is no room for difference of 
opinion concerning it; but only those who know nothing of the 
subject it affects can measure it, as it probably will be measured, 
when it shall have passed fairly into history. 

While it is perhaps clear that the court has swept away the 
precedents of half a century, that had long made easy the duty 
of both bench and bar, there is no chance of a return to the 
ground that has been abandoned. The departure is broad and 
genuine ; it had a definite cause, and came upon a definite an- 
tagonism; it must necessarily stand if for no better reason 
because the cause and antagonism are no longer active factors of 
propulsion and resistance. It is not doubtful that the abuse, the 
existence of which was strongly present in the minds of the 
judges, has been corrected as fully as if there had been a nega- 
tion by an act of Congress. 

Much of the difficulty of the situation is involved in the fact 
that the court has found it necessary to choose between two evils, 
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and in doing so to pronounce judgment against those who un- 
derstood its decisions and believed in their stability. It would 
be profitless to attempt to estimate the sweeping effect that has 
been produced. Wherever patents are valuable the edge of the 
decision has gone, not to the branch, but in many instances to 
the-root; it has been far-reaching and effectual, and of all rea- 
sons because the law had been made plain, and the patentee and 
capitalist had acted upon it. 

The question now nearest to the bar, as well as the patentee, 
is whether the judicial pendulum will go further. There is little 
difficulty in locating the point it has touched; but it is not im- 
possible that the limit of its are has not been reached. 

If the principle upon which the decisions rest is to be recog- 
nized wherever it obtains, the new doctrine will go beyond the 
necessities of the situation it so exactly controls, and will defeat 
the suitor in cases which are based upon original patents, as well 
as those where the right rests on an amended grant. 

The reissued patent is held to be bad because the patentee has 

slept upon his rights, and comes forward with an application for 
relief only after unreasonable delay. Where the delay occurs 
without the application for a reissue, it is in every way the same, 
except that it involves a failure to sue in a court instead of an 
executive department. In one case the party fails to apply for a 
new patent; in the other he fails to apply for a decree. In both 
instances the privilege is a statutory one ; the remedies are side 
by side in the same act, and are alike in respect of the ultimate 
‘objects which they were intended to effect. In both cases there 
is negligence in seeking relief; and, if it be conceded that the 
statute authorizes a correction by reissue when the application is 
seasonable, the quality and effect of the laches is identically the 
same. In short, if the rule be established that a failure on the 
part of the patentee to avail himself of the statutory right to 
apply for a reissue is fatal, it must necessarily follow that a fail- 
ure to avail himself of the statutory right to sue is equally cul- 
pable, and equally to be condemned by the judicial branch. 

The time, however, may be distant when it will be held that 
unreasonable delay in attempting to exercise the right to prevent 
the infringement of a patent works a forfeiture of the monopoly 
which the letter of the grant confers; but there may be ap- 
proaching changes of a scarcely less important character. 
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It is now settled that in this country delay in taking steps to 
prevent the piracy of a trade-mark precludes the recovery of 
damages, but does not stand in the way of the issuance of an 
injunction. The difference between a right under letters-patent 
and to a trade-mark at common law is the same in substance ; 
they differ only in their incidents. If this be so, why may it not 
be true that the same rule is to be applied to both? It is not 
easy to understand how a delay to enforce the right at common 
law is prejudicial, while a like delay to enforce the right under a 
statute is without effect ; and for the same reason that it is diffi- 
cult to discover in what particular the delay to take a reissue 
differs in quality from a delay to take a subpeena. 

The language of the court in Miller v. Bridgeport Brass Co. is: 
“ Any unnecessary laches or delay in a matter thus apparent on 
the record.” ‘ The granting of a reissue . . . after an unreason- 
able delay is clearly an abuse of the power to grant reissues, and 
may justly be declared illegal and void.” * We think that the delay 
in this case was altogether unreasonable.” The decision is based 
upon the proposition that there had been laches in asserting what, 
for purposes of argument, is assumed to be an existing right. It 
is impossible to doubt that the philosophy of the opinion nega- 
tives the idea that a patentee may sleep upon any of his rights 
for an unreasonable period and then come into a court of equity 
and have full relief. This has not been decided by the court ; 
but it requires very close logic to show how such a decision is to 
be avoided if a decision of the point becomes necessary. 

But, even within the brief interval that has elapsed since the 
delivery of the opinion in Miller v. Bridgeport Brass Co., it 
would seem that the court may have indicated that it would go 
no further. 

In the Wilson Packing Co.’s cases, decided just before the end 
of the term, one of the patents involved had been reissued, and, 
as reissued, was infringed. To meet the defence of want of nov- 
elty the patentee filed a disclaimer, and when the case reached 
the court of last resort the judges were willing to accept this 
disclaimer as in effect restricting the reissue; and, although the 
patent was held to be invalid, the reasoning of the court was 
based upon the assumption that the right built up by the reissue 
and limited by the disclaimer was, in the absence of sufficient 
defences, well founded enough to sustain a decree. The decision 
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is not a direct announcement of this proposition, but looks 
squarely toward it. And the case gives rise to the conjecture 
that the disclaimer may become the means of, in part at least, 
avoiding existing complications. 

Indeed, it is by no means impossible that if the court has ruled 
that a reissued patent may be restricted by a disclaimer, and, as 
restricted, enforced, there will of necessity be what superficial 
reasoners will regard as a falling away from the present advanced 
position. 

In the case just referred to,in which the wedge may have been 
started, the objections to the disclaimer were ignored, and the 
court proceeded directly to ascertain how far the scope of the 
reissued patent was affected. It is possible that a case may be 
near at hand in which it has been made to appear that the inven- 
tion described in the reissue is not the same as that described in 
the original, and that the expanded claim has been so curtailed 
by disclaimer that only the original invention is covered. In 
such a case, if there was not unreasonable delay in applying for 
the reissue, the court will be forced to say whether the restriction 
was or was not sufficient to cure the unlawful expansion of the 
claim ; and the question can only be answered by comparing the 
reissue as cut down by the disclaimer with the patent as origi- 
nally issued. 

In cases, therefore, where there is no difficulty on account of 
delay, the new ground may not, after all, be wholly beyond the 
influence of Seymour v. Osborne. If the trial court is called 
upon to compare the reissue, as limited by the disclaimer, with 
the original instrument, and the law is not so unmistakably 
settled as to preclude the operation of the old rule, it is plain 
that there is, for the present at least, in a very limited class of 
cases, nothing that compels an unqualified recognition of an ex- 
treme view. 

And, in this connection, the circumstance, about which there 
can be no difference of opinion, that the circuit courts are, ina 
marked degree, conservative and disposed to act upon the deci- 
sions of the directing tribunal only as far as they are compelled 
to, is one of importance. Realizing the effect upon interests in 
their hands of any enlargement by implication of a doctrine that 
has already been the source of extreme embarrassment, they will 
go as far as they must go and no further; where they can con- 
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sistently follow the old constructions, it is not doubtful that they 
will. 

Evidences of this disposition are not wanting in opinions which 
have been delivered during the present year, and are well under- 
stood by the bar. The inclination to hold to the old precedents 
wherever there are elements of doubt has manifested itself in 
several of the circuits, certainly in those in which the operation 
of the decision in Miller v. Bridgeport Brass Co. has worked the 
most comprehensive results. 

In cases where there has been unreasonable delay in applying 
for the reissue, it is not an inevitable conclusion that the filing 
of a disclaimer will be without sequence. If the reissue is bad 
by reason of undue expansion, and the effect of the disclaimer 
is to defeat the excess, so that, to all the intents and purposes, 
the original patent is revived, the circumstance that there had 
been an interval during which the patentee was in fault would 
go for nothing. And if the disclaimer did not completely remove 
the excess, the question as to how far the disavowal should have 
gone necessarily arises, and may be answered according to the 
possibly still unbroken rule of Seymour v. Osborne.} 

It is to be borne in mind, too, that the rule that has been 
announced is not based upon the proposition that the delay is 
in itself a fatal circumstance. If there is a delay without an 
expansion of the claim such as involves the rights of the public, 
there is no foundation on which to predicate an application of 
the doctrines on which the reasoning depends. If, therefore, the 
reissue, as restricted by the disclaimer, is shown to have been 
obtained after unreasonable delay, it will not for that reason 
alone be condemned ; nor can it be safely said that an expansion 
of the claim plus the delay will necessarily be fatal. 

To the precisionist (enemy of all just reasoning) there can he 
no foundation for the assumption that the consequences of the 
delay in applying for the reissue are to be avoided by merely | 
interjecting into the record an instrument that does not remove 
or change the fact of the delay, or defeat the logic of the con- 
trolling adjudications. And ‘yet there can be no question that 
the court must determine whether the disclaimer restores the 
original claim, and, in doing so, must say wherein there has been 
a failure, by comparing the restricted reissue and the original 


1 Combined Can Co. v. Lloyd, 21 Off. Gazette, 713. 
VOL. III. —N. 8, 45 
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patent. It must say the case is with the defendant, because the 
disclaimer does not sufficiently confine the reissue; or else it 
must hold that a disclaimer, however broad and effective in 
restoring the first and original compact, is without effect in 
law. 

The provisions of the statutes concerning disclaimers neces- 
sarily apply with equal force to patents which have been reissued 
and those which have not. The point has probably never been 
directly decided, but numerous instances might be mentioned in 
which disclaimers have been entered in suits based upon reissues, 
and accepted and acted upon by judges of the largest experience. 

It is true, too, that there may be doubt as to the meaning of 
the words “unreasonable neglect or delay in filing the dis- 
claimer,” which are found in the present law as in those which 
preceded it; but it would seem that the Supreme Court has in 
effect decided that it is open to a patentee to wait, if he elects 
to do so, at least until there has been an adjudication against 
him. 

In the case of Silsby v. Foote! Judge Grier, dissenting from 
the view of the majority of his brethren, made use of the follow- 
ing language : — 

*T cannot consent to say that this is not a case, not only of 
unreasonable delay, but of stubborn rejection of the privilege 
afforded by the law. 

*“ The case of O’Reily v. Morse cannot be quoted as a prece- 
dent for this. There, Morse was admitted to be the original 
inventor of the application of an element of nature as described 
in his eighth claim; but the court decided that it was void, 
because it was too broad. Until that decision was read in court, 
the patentee had not the least reason to suspect his claim to be 
invalid. The decision was a surprise, not only to him, but to many 
others more learned in the law, who had carefully examined this 
claim, and advised the patentee that it was valid. In the present 
case, the patentee disregarded the judgment of a circuit court, 
a verdict of a jury, and judgment of this court, all of which 
warned him of the necessity of a’ disclaimer many years before 
final judgment. I cannot consent to annul the statute alto- 
gether, and allow its benefits to a patentee who has stubbornly 
refused to submit to the conditions on which they are tendered.” 


1 20 How. 389. 


aan 
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Notwithstanding this pointed argument, a majority of the 
court were of the opinion that the disclaimer had been season- 
ably filed, and that the delay had not been “ unreasonable within 
the meaning of the act.” If the case is law, a disclaimer may 
be filed at any time during the life of the reissued patent, and 
will operate, if the view we have endeavored to elaborate is not 
a mistaken one, to compel a comparison with the original. 

It may be that when the time comes the court will say that 
the delay which was the foundation of Judge Grier’s dissent 
was sufficient to preclude the filing of the disclaimer, and that 
the decision in Silsby v. Foote ought to have been to that effect. 
But our argument has proceeded upon the assumption that The 
Wilson Packing Company’s cases pointed to an avenue of 
escape, and, if that postulate is right, Silsby v. Foote will not 
be shaken. 

The language of the statutes affecting disclaimers is much the 
same as that which has relation to reissues. Laying aside the 
possible distinctions that are near the surface, it may be said that 
the object was to enable the patentee to retrace his steps when 
he had gone too far. It is an axiom that the reissues which are 
affected have been taken through a reliance upon what seemed 
to be the safest law, and under circumstances which preclude any 
narrow view. The disclaimer sustained in O'Reilly v. Morse 
had much less to commend it to the court than those which the 
new rule will seem to have made necessary; and it is anticipat- 
ing nothing to say they will be dealt with in the same enlight- 
ened spirit. 

Without going further in attempting to reconcile niceties, 
which, if conflicting, are not essential, it may be said that the 
patentee, if he avails himself of the provisions concerning dis- 
claimers, comes into court relying upon two rights. He shows 
that he took a reissue ; to which it is answered, You delayed un- 
reasonably ; the public have intervened, and the reissue cannot 
be recognized. To this the suitor, referring to his disclaimer, 
replies: Relying upon Seymour rv. Osborne, I claimed by mistake 
more than was open to me; I have restricted the reissue so that 
it is a valid and meritorious instrument which ought to be 
enforced. 

There are many who, without a moment’s hesitation, answer 
for the court that unless, the disclaimer cuts the reissue down 
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below the edge of the original, the obnoxious character of the 
delay remains, and the public retain that to which they have, 
through the laches of the patentee, taken an indisputable title. | 
But to some minds it will seem to be probable that the tendency 
will be to examine and weigh the whole case in all its aspects ; 
and, while holding to the new principle, to interpret it according 
to the emergencies, which, having made necessary a radical de- 
parture, have made no less necessary the exercise of a just and 
reasonable discretion. 

Such a course is possible; it would be essentially broad, and 
rooted in the best conceptions of equity. It would not be a 
retrogression ; but would rather make firm the principle which 
would be invoked against it. 

There are many cogent reasons why there will be a disposition 
to save what may be saved of the old constructions. Indeed, if 
the court had not made itself strong in its position there would 
be ground to apprehend a repetition of the still unfinished story 
of Hepburn v. Griswold. 

The forces which make up the science of law are not less certain 
in their operation, scarcely less clearly defined, than those which 
make up the economy of nature. The derangement that results 
from checking the current of a river is not different in quality 
or degree from the derangement that must come of checking 
what has been aptly termed * the current of adjudication.” The 
gravitation of matter is no more to be relied upon than the grav- 
itation of thought; and the momentum of one is no less inevi- 
table than that of the other. 

Here the momentum of fifty years of accumulating energy 
cannot be wholly without effect upon the court; even if the 
learned men who compose it had not at heart the preservation of 
the great interests that have been put in jeopardy. 

The situation is anomalons. It is an unfortunate fact that the 
position which the court has taken is in aceord with that of the 
public clamorers who have assailed the patent laws in the hope 
of provoking contests that will lead to public excitement and 
thence to radical change. The court, instead of protecting only 
the vested interests of the country, has made pointed application 
of the scriptural truth that the rain falls alike upon the just and 
unjust. The highest element of our civilization, and its worst, 
although actuated by widely different motives, are moving in 
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parallel lines toward the same resting-place. The average stump- 
speaker of the section of the country which owes to the patent 
laws a debt that can never be cancelled, matches with his high- 
flown language the polite English of the judges. The process 
of thought by which the two arrive at their conclusions is not 
the same; but the faces of both are set for a time in the same 
direction, and history will classify the two as forces which oper- 
ated in the effectuation of a common result. It will never be 
intimated that the motives of the judges could have been purer 
or more elevated ; but it may be said that their decisions sloped 
the way toward a conclusion advocated by those whose motives 
it will never be worth while to weigh. 

It is not to be doubted that the argument of the court will be 
of a persuasive character to many right-minded people, who will 
see in it only a necessary correction of an admitted abuse. They 
will not discover that it is aimed, without any purpose to direct 
it, at the most vital point of our patent system, and that, if it be 
carried as far as it is possible to move it, it results in so restrict- 
ing the patent privilege as to affect both the incentive of the 
inventor and the confidence of the capitalist, —the two fac- 
tors out of which have been built all there is of the success 
of the American inventor. From these two elements, acting 
in harmony, have come the sewing-machine, the reaper, and 
the long list of advances that underlie many of the important 
differences between the civilization of to-day and that of the 
last century. 

- If, by the judgment of the court of last resort, these funda- 
‘mental elements shall be divorced and set against each other, 
the decline of our patent system will have commenced. 


RowWLanpD Cox. 
New Yorks, New York. 


Nore. — Since the foregoing article was prepared there has appeared in The American 
Law Review for August, 1882, a communication from Mr. Dembitz, to which it may not 
be improper to refer. 

The purport of Mr. Dembitz’s communication is that the doctrine of Miller v. Bridge- 
port Brass Co. originated with Mr. Justice Grier, and was announced by him in Case v. 
Brown, 2 Wall. 320, seventeen years ago. 

In Case v. Brown it is expressly stated that the conclusion arrived at is based upon 
Burr v. Duryee, in which, as in the latter case, Mr. Justice Grier wrote the opinion, 
“ We have had oceasion,” he says, “to remark in a late case (Burr v. Duryee) on this 
new art of expanding patents for machines into patents for ‘a mode of operation,’ a 
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function, a principle, an effect or result, so that by an equivocal use of the term ‘equiv. 
alent’ a patentee of an improved machine may suppress all further improvements.” 

It is apparent that had the patent been an original, instead of a reissued instrument, 
it would have been held to be invalid. 

The reason the opinion was brief was because it did not give expression to a doctrine 
that was in any sense new; it was little more than an announcement that the case was 
sivilar to Burr v. Duryee, which had just been decided upon the authority of O'Reilly v. 
Morse, 15 How. 112. “ We have here,” said the court in the earlier case, “an attempt 
to convert an improved machine into an abstraction, a principle, or a still more vague 
or indefinite entity . . . an ‘idea.’” 

In Batten v.- Taggert, 17 How. 74, Mr. Justice Grier assented to a radical an- 
nouncement of the then accepted rule. He participated, without dissent, in Rubber 
Co. v. Goodyear, 9 Wall. 788, in which the court said: “It is the right of the patentee 
and his representatives to enlarge or restrict the claim, so as to give it validity and 
secure the invention.” And he was one of a united court that repeated this proposition 
in Seymour v. Osborne, when the question came up in a form so sharply defined that not 
to say nay was to concede without reservation all that was decided. 

The case of Case v. Brown, like Burr v. Duryee, shows conclusively that the learned 
author of the opinion deplored the existence of the abuse to which, as in other cases, he 
referred ; but it does not show that his assent to more authoritative adjudications was 
contrary to his convictions. 

There are many who believe that the statutes were construed much more liberally than 
was necessary or expedient. Mr. Dembitz’s view of the necessity for a correction of a 
great abuse will not be controverted by those whose interests have been most seriously 
affected. But all he says, and all that can be said in favor of his view, does not meet 
the immovable fact that the statute of yesterday is not the statute of to-day. — R. C. 
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PROMOTERS AS CORPORATE FIDUCIARIES. 


A PROMOTER is a person who organizes a corporation. It is 
not a legal, but a business term, ‘usefully summing up ina single 
word a number of business operations, familiar to the commercial 
world, by which a company is generally brought into existence.” ! 
He may intend to sell it property, to subscribe for its capital stock, 
or to take an active part in its management and business. Or, 
he may neither possess nor intend to acquire any interest in the 
company’s property or business, but be merely the employé of 
persons who are concerned therein, and who select him to organ- 
ize the company; because, by reason of experience in forming 
companies, or of high financial standing and business reputation, 
he, better than those who employ him, is able to secure the atten- 
tion of men of means and influence, to interest them in the enter- 
prise, and to secure for it liberal subscriptions of capital. 
Ordinarily the method of forming a company is this: The 
promoter introduces the enterprise to the notice of persons of 
wealth and distinction, informing them of its nature and pros- 
pects, and what capital is necessary for its profitable development. 
These persons are solicited to aid by their influence, subscriptions, 
or both. Such of them as do so commonly become associate 
promoters with him who first undertakes to form the company. 
Since, in enterprises requiring the outlay of large sums, expendi- 
tures are required beyond the money which the promoters are 
usually able and willing to invest, further contributions of 
capital are then sought from the public at large. To secure 
these, a paper is prepared and published, announcing the nature 
and probable profits of the scheme, the proposed means of carry- 
ing it out, the amount of capital required, the number and price 
of the shares into which it will be divided, together with other 
details, to all of which are usually added the names of the pro- 
moters. This paper is the prospectus. An eminent jurist thus 


1 Per Bowen, J., in Whaley Bridge Smith. 28 Wkly. Rep. (Q. B. Div. 1880) 
Calico Printing Company v. Green and 351, 352. 


672 PROMOTERS AS CORPORATE FIDUCIARIES. 


clearly states the object and effect of publishing the prospectus: 
“Its object is to induce persons to contribute their money for 
the purposes of the enterprise, and with that intent the prospec- 
tus is advertised and circulated. . .. Can it be doubted that 
the persons who were engaged in this common action for their 
common purpose did thereby, and by force of the representations 
which the prospectus contained, invite the persons to whom it 
was addressed to trust to its statements? Its very end and 
object was that it should be trusted ; it solicited the confidence 
of the shareholders. . . . Persons by whom this representation 
[in a prospectus] was made did, by making it,—by inviting 
and soliciting the confidence of the persons to whom it was 
addressed, — contract fiduciary relations with those persons.” ! 
* Promoters stand in a fiduciary relation to that company which 
is their creature.” 2 They are also called agents of the intended 
company. ‘ That they [the promoters] were the agents, self- 
appointed, but none the less the agents, of and for the intended 
company, appears to be clear, for everything they did was not for 
themselves personally ; they had no intention of buying for them- 
selves, but they engaged that other persons should buy; and 
when by means of the prospectus they had accomplished this 
intention, they procured the company for which they had been 
so acting to adopt and confirm the bargain they had made, with- 
out disclosing to them the terms upon which it had been made.” # 
Lord Cotton prefers to call them “trustees.” * But whether 
called projectors, promoters, agents, trustees, or any other name, 
they unquestionably solicit and accept trust from the members 
of the company, and therefore become its fiduciaries. 

It has become common for companies to be organized expressly 
to buy and develop or work oil or mining lands, patents, or other 
property needing only capital to be profitably employed. Some- 
times the vendor already owns the property; in other instances 
he purchases it for the especial purpose of selling it to a company 
of which he is frequently a promoter, either personally or by an 
agent. Where the vendor becomes a promoter, he is concerned 
in the sale of the property as vendor; and being a promoter, he 

1 Vice-Chancellor Bacon, in Bagnall v. 3 Vice-Chancellor Bacon, in Bagnall v. 
Carlton, 6 Ch. Div. 385, 386. Carlton, 6 Ch. Div. 385. 

2 Sir George Jessel, M. R., in New Som- 4. Bagnall v. Carlton, supra. 


brero Phosphate Company v. Erlanger, 5 
Ch. Div. 73, 112. 
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is concerned in its purchase as the agent of his company. He 
acts in a dual capacity. His duties are twofold and conflicting. 
As vendor he owes it to himself to sell as high, and as promoter 
he owes it to the company to buy as low, as possible. His per 
formance of those duties is frequently attended with disgraceful 
perfidy. He is true to himself in securing the highest price for 
his property, but is false to his company by deceiving it as to the 
worth of its intended purchase, and by lulling its shareholders 
into unsuspicious reliance that their interests will be looked 
after and guarded either by himself or by corporate officials, 
whom he has either already corrupted or intends to circumvent 
or seduce. ‘ Nothing is more common,” says Sir Nathaniel 
Lindley, “ than for persons to acquire property, to form a com- 
pany on purpose to buy it, and to conceal their true posi- 
tion from the company they so form.”! Therefore, cases in 
which the vendor is a promoter, and sells to the company at a 
large undisclosed profit, or in which the vendor, though not 
personally a promoter, makes those who are promoters or officers 
of the company his agents by paying them a secret commission 
to assist him in effecting the sale, are the cases in which the doc- 
trine that promoters are corporate fiduciaries is applied oftenest 
and with the most vigor and effect. The company, upon dis- 
covery of the fraud, generally seeks either to rescind the contract 
or to compel the vendor or promoter to account for their secret 
profits. The purpose of this essay is to examine the law with 
reference to promoters, as it is developed by these and analogous 
cases. 

Cass I.— Cases wherein the Promoters Dealt Honestly and with 
Full Disclosure of their Positions as Vendors, or Vendors’ Agents. 
— One Pennell purchased oil lands. To five persons he sold each 
a one-sixth interest therein, charging for each interest one-sixth 
of the actual cost of the land. The six then divided the whole 
into eighty-fourth interests, and offered these for sale at a price 
per eighty-fourth that would afford a handsome profit. They 
told buyers they intended to form two companies to work the 
lands, each to own forty-two eighty-fourths, and purchasers were 
allowed to buy only on condition that they would join in forming 
the proposed companies. After all the eighty-fourths that were 
offered were sold, their owners met and formed one instead of 


1 1 Partn. 580, 4th ed. 
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two companies. The business proved unprofitable, and certain 
purchasers of eighty-fourths commenced an action against Pen. 
nell, the company, and two owners of sixth interests to recover 
the price they paid for their eighty-fourths, upon the ground 
of misrepresentations as to the quality of the land, and because 
Pennell and his associates sold it for more than they paid for it, 
The misrepresentations were not proved, and Pennell and _ his 
two associates were decided to be, at the time of the sale of the 
eighty-fourths, not promoters but independent vendors. There- 
fore the bill was dismissed. 

In July, 1873, one Mappin agreed to buy a patent from Skoines 
for £65,000, payable partly in cash and partly in shares of a com- 
pany to be formed to use the invention. Mappin also agreed to 
use his best endeavors to organize the company. In October, 
1873, Mappin agreed with one Wright, who acted as trustee for 
the proposed company, to sell the patent to it for £125,000, pay- 
able in cash and shares, and it was also agreed that Mappin 
should be appointed managing director. The company was 
formed in November, 1873, and Mappin became a director. The 
Companies’ Act of 1867 required the disclosure in the prospectus 
of any contract by a promoter, but Mappin’s contract with 
Skoines was not mentioned; and Miss Gover, a subscriber who 
was pressed to pay “calls,” sought to have her name removed 
from the company’s register of members because of the failure 
to disclose the Mappin-Skoines contract in the prospectus. 

It was decided, first, that the statute gave no remedy against 
the company, but only a remedy against the delinquent promoter, 
and against him only when the contract omitted to be disclosed 
was a contract entered into by him as a promoter; and, second, 
that Mappin was not a promoter when he made the contract. 
The court declined to hold that he was a promoter merely 
from the facts that he was a vendor to the company, and had 
agreed with the person from whom he bought the patent to 
form 

Densmore, Roudebush, and Canfield owned lands in the oil 
regions, worth with their improvements about $200,000. Desir- 
ing to sell the property, they visited Philadelphia to ascertain 
whether they could do so to advantage, and were there advised 


1 Lungren v. Pennell, 10 Wkly. Notes of Cases, 297 (Pa. 1881). 
2 Gover’s Case, 20 Eq. 122. 
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to organize a company to buy it. For this purpose they employed 
Lawrence and several others as agents. They agreed to sell the 
intended company the property for $250,000, and to take pay- 
ment partly in cash and partly in shares of the company’s capital 
stock. To compensate the agents for their services in forming 
the company, they agreed to give them a portion of the stock 
they received for the property. The company was formed, and 
it bought the property, paying for it $250,000 in cash; and 
enough of its shares to compensate the agents were issued 
directly to them by order of the vendors, from whose purchase 
price they were deducted. Subsequently the company, ascer- 
taining the large profits made by the vendors, sought to compel 
them and their agents to pay for the shares they received and to 
account for the profits. The suit was dismissed. Here the 
vendors dealt, not as promoters, but independently and at arm’s 
‘length with the company. Their agents likewise dealt openly 
with the company as such, and those who became members 
of the company knew that they were to receive compensation 
for their services. There was no fraud, no secret profit, and 
therefore no recovery against either vendors, or the promoters 
who acted as their agents.! 

Two persons owned a business. Martin supplied them with 
goods. They formed a company to buy them out, and induced 
Martin to consent to become a director of it. After he had 
so consented, but before the company was formed, he made 
new contracts with the two persons to supply them with goods. 
Then the transfer was made to the company, which took the 
business together with all unfulfilled contracts, among which 
were Martin’s. He became a director of the company, completed 
his contracts, and was paid by the company. It afterwards 
sought to compel him to account to it for his profits; but it was 
decided that in making the contracts he had dealt only with the 
two persons then owning the business, and not with or in behalf 
of the company, and that he had dealt honestly as an indepen- 
dent vendor; therefore he was not compelled to account.? 

One McElhenny, representing that he had paid $12,000 for 
and owned certain land, sold it for that sum to the promoters 
of a company. He subsequently associated himself with the 


1 Densmore Oil Co. v. Densmore, 64 2 Albion Steel Wire Co. v. Martin, 1 
Pa. St. 43. Ch. Div. 580. 
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promoters, intending to form the company and to sell it the 
land for $40,000; of which McElhenny was to receive the 
$12,000 agreed to be paid for his property, and the remainder 
$28,000 profits was to be divided among the promoters, McE]- 
henny included. The company was formed, and it bought the 
land for $40,000, of which McElhenny received $9,083.34; 
$2083.54 was shown to have been a portion of his share of the 
$28,000 promoters’ profits ; and judgment was rendered against 
his estate for $2,083.34, but not for $7,000, the balance of the 
$9,083.34, which was decided to be a part of the $12,000 pur- 
chase price agreed to be paid him. Concerning McElhenny’s 
sale to the promoters, Thompson, C. J., suid: “ If the property 
was not purchased for the use and as agent of the company [and 
this is the proof in the case], he might sell it at a profit, most 
assuredly, No subsequent purchaser from his vendors would 
have any right to call upon him to account for the profits made 
on his sale.” But when McElhenny “joined them [the pro- 
moters] in selling to the company, he assumed their position and 
liabilities, and if they could not make a profit he could not. 

This case is noticeable because the vendor at first acted inde- 
pendently, and contracted no fiduciary relation to the company. 
But afterwards he became a promoter, and as such he defrauded 
it. The court clearly drew this distinction, allowing him to 
retain the profits he made as vendor, but made his estate liable 
to those he fraudulently made as a promoter. 

There is not the slightest doubt that the owner of property 
may sell it for whatever price he can get, without regard either 
to what he paid for it, or to the fact that he bought especially to 
sell to a person or association proposing to purchase it, always 
provided that he does not act on behalf of such person or asso- 
ciation in purchasing the property, and is guilty of no breach of 


trust in making his bargain and sale. And this is true even ~ 


though the association, whether incorporated or not, has been 
formed expressly to buy the property. The vendor may say, “I 
begin the transaction at this time. I have purchased land, no 
matter how or from whom, or at what price. I am willing to 
sell it at a certain price for a given purpose.” * He may insist 
upon his own terms, even if he intend to become a member of 


1 McElhenny’s Appeal, 61 Pa. 188. 2 Vice-Chancellor Wigram in Foss v. 
Harbottle, 2 Hare, 489. 
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the company. And if he is careful to commit no breach of trust 
to the company, he may hold to his own terms even though he 
has acted as a promoter. On the other hand, if he has established, 
by promotion or otherwise, fiducial relations to the company, and 
has failed to disclose that he is, or represents, the vendor, the 
worth of the property, and the real terms upon which it is offered 
for sale, or if he be guilty of misrepresentation in any of these 
particulars, the company may recover his secret profit, or even 
rescind the contract, restore the property, and recover the con- 
sideration paid for it. 

Ciass II.—Cases wherein the Promoters Suppressed or Mis- 
represented to the Company their Relations to the Property as 
Vendors, or Vendors’ Agents, or otherwise Deceived the Company 
as to the Quantity, Quality, or Value of the Property.— McE}- 
henny’s Appeal! illustrates this as well as the first class of 
cases. Another case was in Missouri. Certain promoters pro- 
cured the organization of a company to purchase and operate 
some silver mines in Utah, which they represented were devel- 
oped, of great value, and purchasable for $30,000 cash. The 
company bought the mines, paying, as was supposed, £30,000 to 
the original vendors in Utah. They proved worthless, and it 
turned out that, under a secret agreement with the vendors, 
instead of $30,000 only $10,000 was paid to them for the mines, 
and that the remaining $20,000 had been divided among the pro- 
moters. Upon discovering this the company secured a rescission 
of the contract and a judgment against the promoters for the 
purchase price, all sums expended upon the property prior to the 
discovery of the fraud, and interest thereon.? 

One Simons bought oil lands in Pennsylvania for between 
$10,000 and $15,000, and together with one Weeks organized a 
company to buy the lands for 381,000. It did so, and the prop- 
erty proving almost worthless for oil purposes, it recovered from 
Simons and Weeks the difference between the price they paid for 
the lands and the price paid by the company, together with in- 
terest, —in all about $80,000. 

The evidence was clear that Simons and Weeks were pro- 
moters, They signed and acknowledged the articles of associa- 
tion and an accompanying schedule of the lands. They became 


1 Supra. St. Louis Circuit Court, 5 Cent. L. Jour. 
2 St. Louis & U.S. M. Co. v. Jackson, 317. 
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respectively president and a director of the company, signed 
and published its prospectuses, and secured subscriptions to 
its capital stock; indeed, it was in evidence that they repre- 
sented themselves as acting as agents for the company in buying 
the lands. 

Of fraud the evidence was equally conclusive. Although the 
proof showed them to have acted as agents for the company in 
purchasing the lands, yet they caused a false consideration to be 
named in the deeds they took from the original vendor. They 
represented that this was the price they actually paid for the 
lands, of which they also said they were the original owners. 

Again, one Congreve and two other promoters induced their 
company to buy a mine for £25,000, of which they received from 
the vendor and divided among themselves £15,000. This they 
were compelled to account for to the company.” 

The distinctive feature of another case was that the vendors 
paid the commission to the trustees, who received the property on 
behalf of the company. They were compelled to repay it to the 
company.® 

One Kantorowicz, on behalf of himself and four other pro- 
moters, agreed to buy a mine for £85,000. The vendor secretly 
agreed to give him £20,000 for his assistance in securing that 
sum for the mine. The price was paid, and the property sold by 
the promoters for £125,000 to their company, which agreed with 
them that out of £125,000 there should be allowed a fair sum 
for preliminary expenses, and, besides, £50,000 as promoters’ pre- 
mium. This was done, and afterwards three of the promoters, 
discovering the secret arrangement by which Kantorowicz made 
£20,000, filed a bill, on behalf of themselves and the company, to 
compel Kantorowicz to account for the £20,000 to the company, 
which was decreed. 

Here the fraud consisted in Kantorowicz representing that the 
vendors would not take less than £85,000, which, he was well 
aware, included his secret commission. Then his agents, a com- 
mittee of management appointed by himself and the other pro- 
moters, were allowed by him to contract with the company that 


1 Simons v. Vulcan Oil Co., 61 Pa. St. 150. See also Fawcett v. Whitehouse, 1 
202. Russ. & My. 132. 
2 Hichens v. Congreve, 1 Russ. & My. 3 Phosphate Sewage Company v. Hart- 
mont, 5 Ch. Div. 395. 
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it should pay a promoter’s premium of £30,000, and to issue a 
prospectus stating that a contract had been entered into by the 
company to buy the property for £125,000, “ including all pre- 
liminary expenses, and a premium to be paid to the parties who 
incurred the risk and responsibility of the original purchase.” 
It was held that the £30,000 contracted for was the premium 
meant by the prospectus, and that another premium payable 
out of the £85,000 to one of the promoters was never contem- 
plated.! 

One Green bought a factory for £15,000, and agreed that if 
Smith would aid him in promoting a company to buy it for £20,- 
000 he would pay him £3,000. The company was successfully 
floated, and bought the factory for £20,000; but, discovering the 
secret agreement between Green and Smith before the former 
had fully paid the £3,000 to the latter, it sued both men to re- 
cover the balance in Green’s hands unpaid and due Smith. Smith 
defaulted, and judgment was given against Green for £1,200 and 
costs. 

The arrangements between Green and Smith and their true 
relations to the property were suppressed and misrepresented, in 
addition to which fraud a sham contract, by which Green sold the 
factory to Smith for £20,000, was, in order to induce the com- 
pany to purchase, * flashed before the eyes of the directors as if 
it were a real contract by both Green and Smith.” It was said 
that Green’s contract to pay Smith £3,000 was illegal, and that 
Smith could not recover the sum against Green in an action; 
therefore it was urged that the company could not recover the 
unpaid balance due Smith from Green. To this the court replied, 
“Tt does not lie in Green’s mouth to say that his own bargain 
with Smith was a fraudulent one, and therefore cannot be en- 
forced ; allegans suam turpitudinem non est audiendus.” 2 

James Bagnall was the owner of large collieries and iron-works. 
He died, leaving the property in trust for a tenant fur life, Richard 
Bagnall. The latter, in furtherance of a plan to form a company 
to buy and operate the works, conceived by Mr. Bagnall before 
his death, offered his solicitors, Duignan & Lewis, £1,500 if they 
would find a purchaser for the property. They communicated 
with the Richardsons, financial agents, who introduced Carlton, 


1 Beck v. Kantorowicz, 8 K. & J. 230. 2 Whaley B. C. P. Co. v. Green, 28 W. 
R. 353. 
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another financial agent. The trustees of the works then entered 
upon the execution of Mr. Bagnall’s plan to form a company, 
and on their behalf Messrs. D. & L. agreed with Carlton that he 
should bring out a company to buy the works for nearly £300,- 
000, of which he should receive £85,000 commission. He in- 
duced Albert Grant, a banker, to join in the enterprise, the 
arrangement by Grant, Carlton, and the Richardsons being that of 
the £85,000 commission, Grant should get £65,000, and Carlton 
£20,000, out of which he was to pay Richardson £10,000. A 
prospectus was published by the promoters, but the agreement to 
pay the £85,000 commissions was not mentioned in it, nor was it 
at any time communicated to those who became members of the 
company. Subscriptions were secured, the company was organ- 
ized, and paid for and received the property at the price agreed. 
Discovering the secret agreement, it subsequently brought suit 
against the trustees, the promoters, and the solicitors, to rescind 
the contract, to recover the £85,000 paid the promoters, less ex- 
penses and a reasonable commission which the company offered 
to pay, and to recover the £1,500 paid to the solicitors. It being 
shown that the £1,500 paid the solicitors was not a commission, 
since it was not paid out of the price received by the vendor for 
the property, but out of the pocket of the tenant for life in 
accordance with his personal agreement, the suit against the 
solicitors was dismissed. After exposure of the fraud and the 
commencement of suit the vendors [trustees] compromised with 
the company by paying it £31,000 not to rescind the contract, 
and the suit against them was dismissed, thus leaving pending 
only the action against the promoters. They sought to avail 
themselves of the compromise, urging their right to deduct £31,- 
000 from any judgment sought to be recovered against them; 
but this was denied, the court deciding that the action against 
the vendors for a rescission was “a totally distinct and separate 
case”? from that against the promoters to recover their secret 
profits; and judgment was given against them for £85,000, less 
expenses and reasonable commissions.} 

That the defendants were promoters was proved by the facts 
that the various agreements and the prospectus were either made 
or approved by them, and that directors and sharetakers were 
secured by them. Besides, there were many acts and admissions 


1 Bagnall v. Carlton, 6 Ch. Div. 385. 
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clearly demonstrating that their intention was to form a company, 
and indeed it was hardly disputed that they were promoters. 

Their fraud consisted, amongst other things, of the misrepre- 
sentation in the prospectus that the purchase price was nearly 
£300,000, when in fact it was this sum, ** minus the amount to be 
paid by the vendors to their agents as a reward for procuring the 
subscription ;”” in the suppression of the agreement to pay the 
secret commission ; and in their acceptance of a secret profit. 

The Emma Mine case is famous. Trenor W. Park, of Vermont, 
and one Stewart went to England to sell the mine and property 
in Utah and elsewhere of the Emma Silver-Mining Company of 
New York. They arranged with Albert Grant, the same who 
was a fraudulent promoter in Bagnall v. Carlton,! to sell to a 
company to be formed, with the assistance of Grant, to buy the 
property for £1,000,000,—the Emma Mine, all the ore in hand, 
and £46,300 cash in bank, represented to be the proceeds of ore 
already produced and sold. The proposed company’s capital was 
to be £1,000,000, of which £500,000 in shares were to be sold to 
raise money to pay Park and the other vendors one half of the 
purchase price in cash. The other half they were to receive in 
fully paid-up shares of the capital stock. For promoting the 
company the vendors agreed to give Grant twenty per cent of the 
allotted capital, and also to allow him to sell the £500,000 in 
stock received by them, and retain one-half the net proceeds of 
the sales of such stock, together with a commission. The minis- 
ter to England from the United States, General Robert C. 
Schenck, was then induced to consent to become a director of 
the company, and other men of social and political prominence 
became connected with it, and subscriptions to its capital stock 
to the amount of about £400,000 were readily obtained. Then 
the transfer was made; Park, on behalf of the directors, receiv- 
ing £500,000 in shares and £400,000 in cash; and £100,000 of 
the latter was, by Park’s direction, paid to Grant, who also 
received about £46.500 more as commissions and profits upon 
his sales of the vendor's stock. 

The fraud here consisted in suppressing the secret agreements, 
not disclosing the promoter’s true relations to the vendors, in 
misrepresenting the worth and productiveness of the mine, and 
in influencing and controlling the board of directors.? 


1 Supra. 2 Emma Silver M. Co. v. Grant, 11 Ch. Div. 918. 
VOL. —N. 8. 46 
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In the last case which will be given for illustration, Sombrero, 
a West Indian island containing valuable deposits of phos- 
phate of lime, was offered at a chancery sale for £55,000, and 
purchased for that sum by a French syndicate, or association 
of speculators, headed by Baron Erlanger, and acting through 
Erlanger’s agent, one Evans. Erlanger, on behalf of the syndi- 
cate, then entered upon the formation of a company to buy the 
property from it at a large profit, and to that end a contract was 
made between Evans and one Pavy, a nominee of Erlanger, by 
which the former agreed to sell, and the latter — as trustee of the 
intended company —agreed to buy, the property for £110,000, 
At the solicitation of a Mr. Pincoffs, a clerk and agent of Baron 
Erlanger, Sir Thomas Dakin, Lord Mayor of London, consented 
to become a director in the proposed company. <A second director 
was secured in Rear-Admiral Ronald John Macdonald, H.B.M. N,, 
a friend of Baron Erlanger, who furnished him the money with 
which to purchase the shares necessary to qualify him to act asa 
director. Evans, Erlanger’s agent, became a third director. 
Three directors were all that by the constitution of the company . 
were necessary to constitute a quorum of the board, and any two 
of these could bind the company. There were two other direc- 
tors; one, an eminent French statesman, M. Drouyn de Lhuys, 
then resident in France; the other, Mr. E. B. Eastwick, C.B., 
M.P., then abroad in Canada. ‘ Therefore,” remarks Jessel, 
M.R., “ we have a selection of five directors, two of whom are 
abroad ; one is the actual agent of the promoter for conducting 
the sale; another is the mere puppet of the promoter; and the 
last is the Lord Mayor of London, who was not likely to take an 
active part in investigating the preliminary history of the con- 
tract which he is asked to confirm [the contract for the purchase 
of the property at £110,000]. That may or may not be called 
‘craft and subtle device ;’ that is a mere matter of opinion; but 
I think the mode of nominating the directors was at least singu- 
larly well adapted to obtain a body which would sanction this 
contract.” } 

The contract was sanctioned; the only active, independent 
director, Sir Thomas Dakin, “whose want of attention,” the 
Master of the Rolls intimates, “ was rather calculated upon,” 
making no investigation as to the worth of the property his com- 

1 New Sombrero Phosphate Co. v. Erlanger, 5 Ch. Div. 109. 
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pany purchased. Then a prospectus was published, abundant 
subscriptions secured, £110,000 was paid to the syndicate in cash 
and shares, and the property was conveyed to the company, only 
to be operated by it into unprofitableness and failure. Action 
was commenced by the company against the syndicate, a rescis- 
sion was decreed, and the £110,000 refunded.! 

In this case, as evidence of promoter’s fraud, it appeared that 
the prospectus was submitted in draft for the approval of Baron 
Erlanger, and was finally drawn up and settled by his agents 
under his instructions. It contained this statement: * A report, 
made after a careful survey, estimates the deposit at 700,000 tons 
at the least, and for ten years there has been a steady and con- 
tinuous supply, proportionate to the labor and capital employed.” 
The court thought this statement “ fairly complained of,” since 
it apparently referred to a recent report and recent survey, 
whereas in fact it was a report of a survey made ten years prior 
to the sale to the company. 

Another statement was that “the directors have entered into 
‘ a provisional contract to purchase the property . . . for the sum 
of £110,000. Copy of this contract, ... made between... 
Evans, of the one part, . . . and Pavy, on behalf of the company, 
of the other part, may be seen at the office of the company’s solici- 
tors.” This Was untrue. Of the words “the directors” the court 
said: ‘That must mean the five gentlemen named as directors. 
There is therefore a representation that those five people have 
entered into this contract... . But... the statement was not 
true. The directors had nothing whatever to do with the pro- 
visional contract; it was really entered into by the promoters. 
. . . It is nothing more than a mere sham contract; a thing en- 
tered into by one agent of the promoter to sell, with another 
agent of the promoter to buy; there really was nothing more in 
it when it had been adopted than when it was entered into; and 
it was not a transaction that could in any sense bind the com- 
pany.” 2 It was also pointed out that the prospectus did not tell 
' who were the real vendors, nor what was the price they gave for 
the property. “ Now, persons in a fiduciary position must make 
full and fair disclosure when they are about to sell property to 
those towards whom they stand in that relation. Is it a fair thing 


1 New Sombrero Phosphate Co. v. Er- © ? New Sombrero Phosphate Co. v. Er- 
langer, 5 Ch. Div. 73. langer, per Jessel, M. R., 5 Ch. Div. 112. 
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to omit to state they have just purchased the property at the 
valuation sanctioned by the Court of Chancery, for half the 
amount? Ido not think it is absolutely necessary that in all 
cases the price given should be stated ; but, looking at the pecu- 
liar position of the parties, I think it was necessary here, — 
though, even if it had been stated, I do not think, looking at the 
other cireumstances of the case, that my judgment would have 
been different from what it is now.” } 

The conclusion from these classes of cases is that they involve 
principally two questions : — 

First, Were the defendants corporate fiduciaries ? 

It is obvious that an independent vendor, dealing with the com- 
puny at arm’s length, creates no fiduciary relation to it by merely 
selling it his property, even though he does not disclose his profit, 
and even though he bought for the purpose of selling to the com- 
pany. Most men buy to sell, and to sell at a profit. Not infre- 
quently they have a likely purchaser in mind when they buy. As 
to such purchaser, whether an existing natural or artificial person, 
or a company to be created, the vendor does not become a ficuci- 
ary merely by the sale of the property to him or it. Both parties 
guard their own interests; neither trusts the other; and there- 
fore neither is the fiduciary of either. Independent vendors to 
companies are not, therefore, corporate fiduciaries. * . 

The distinctive characteristic of any fiducial relation is trust. 
Does one of the parties trust the other, and has that other ac- 
cepted the trust? If he has, he has become a fiduciary to the 
former. There is no doubt of the existence of trust between 
companies and their officers. The companies give, and the men 
who accept directorships and other corporate official positions by 
their acceptance take, trust. So, unofficial agents of corporations 
are trusted, and by accepting the agency accept the trust and 
hecome trustees of their companies. Proof of appointment to the 
office or agency, and acceptance thereof, usually not difficult, 
establishes the trust relation. It is easy, therefore, to show that 
the directors, officers, and agents of a company are corporate 
fiduciaries. 

With reference to promoters, proof that a man is such may be 
less obvious, because he cannot receive appointment from a non- 
existent company. But it is not necessarily less conclusive. 


! New Sombrero Phosphate Co. v. Erlanger, 5 Ch. Div. 112. 
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Proof of his intention to form a company, as evidenced by his 
solicitation and inducement of others to join him in the project, 
his procuration of subscriptions, and his participation in the vari- 
ous proceedings incidental to organizing the company, will be suf- 
ficient to establish his position as a promoter. 

As demonstrative of the existence of trust between the pro- 
moter and the subscribers or others who become interested in the 
company, evidence of representations by him to them as to the 
company's capital, its business and prospective profits, and as to 
the quantity and quality of the property it is intended the com- 
pany shall buy, will be admissible, together with evidence of 
the promoter’s solicitation of subscriptions and other aid. Any 
of these representations may be verbal or written, and contained 
in private conversations or correspondence, or in public speeches, 
prospectuses, or advertisements. In brief, that a man is a pro- 
moter and corporate fiduciary will be provable by a multitude of 
his representations, admissions, and acts. 

Second, Were the promoters guilty of fraud? There may be 
good reasons why directors or other officers or employés should 
be prohibited in some cases from dealing with their companies. 
For example, it may be wise to prohibit bank officials from 
borrowing from their banks. But agents may deal with their 
principals, and cases in which corporate agents are prohib- - 
ited from dealing with their companies are exceptional. The 
general rule is that they may trade or barter with them to the 
same extent as disinterested third persons, always providing that 
they deal honorably. Neither does the law prohibit a promoter 
from dealing with his company. But he must make full disclos- 
ure to the company of his relations to the property that is the 
subject of the deal. If he is to receive a commission from the 
sale, or is the real vendor, he must so inform his company. If 
he suppresses, conceals, or misrepresents these facts, or any other 
material facts as to the quantity or quality of the property, or if 
he corruptly influences or controls the directors or other corpo- 
rate agents whose duty it is to make the purchase, this is fraud, 
upon proof of which rescission of the contract or repayment of 
the secret profits will be compelled. 

Schemes for the promotion of companies are elaborate and 
complex. If fraudulent, the fraud is never a single act, nor 


1 Bradley v. Ballard, 55 Ill. 413. 
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entirely the several acts of one individual, but consists of a 
scheme apparently innocent in many and various of its parts, and 
having upon its face much that commends it to, and secures the 
co-operation of, men of integrity and discernment, who are in- 
duced to lend it their influence and aid without fully investigat- 
ing its merits. They are not asked to commit fraud, but simply 
to become promoters or directors of apparently promising enter- 
prises. They accept without a thought of the responsibilities 
they undertake, and without making a serious endeavor to per- 
form their duties to the company or the public.!. By this their 
culpable, though perhaps unintentional, negligence — negligence 
expected and ‘rather calculated upon” — their influence and 
personality are made most effective spokes in the wheel of . 
fraud ; and for the consequences of such fraud these men are as 
much responsible as though they were the hub and contrivers of 
the whole villany. By becoming promoters or corporate officers 
or agents they promise to perform the duties incidental to those 
positions. Individuals are invited to depend upon them, and the 
public contributes its money relying upon them to protect the 
interests of those who trust them. It is their duty to do so, — to 
be aggressive and thorough in investigation, and when they have 
done so, to tell the cold truth about it with vigor, honesty, and 

- eandor. It is no excuse to urge pressure of business and lack of 
time in behalf of these men. They are blamable for accepting 
places they have no time properly to fill; and if they do accept 
such places, but neglect the duties incidental to them, their neg- 
ligence is culpable fraud, for which they deserve only remorseless 
and inexorable censure. 

What laches will estop the company from asserting its right 
either to rescind the contract or to recover the promoter’s secret 
profit ? 

Since corporations act only by agents, the meeting and concur- 
rence of several of whom are frequently necessary to enable the 
company to perform a single act, corporate movement is neces- 
sarily somewhat slower than individual. And schemes for the 

promotion of companies, whether fraudulent or not, are compli- 


1 “ We have known of cases where this to pass upon notes offered for discount.” 
office [of director] was assumed with no Hon. 8. D. Thompson in 6 So. Law Rev. 
higher motive than the eating of a gratui- 386. 
tous dinner each day, when the board met 
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cated and diverse in their details. If fraudulent, the fraud is care- 
fully concealed, and to be unearthed only by extended and tedious 
investigation. Hence there are good reasons for allowing the 
companies liberal time to assert their rights. Where the fraud 
was discovered in December, and meetings of the corporate offi- 
cers were then held, investigations made, and actions begun in the 
following July, it was decided that there was no laches. 

Suppose some of the shareholders in the company seeking a 
rescission are themselves participators in the fraud of the ven- 
dors, will the latter then be compelled to refund the purchase- 
money? ‘This point has been decided adversely to the vendors. 
The fact that part of the consideration they are compelled to re- 
fund will be distributed among shareholders as guilty as them- 
selves furnishes no reason for depriving those shareholders who 
are innocent of the money which is justly theirs. “If the argu- 
ment were once allowed to prevail, it would only be necessary to 
corrupt one single shareholder to prevent a company from ever 
setting the contract aside. It may be said you give to the 
shareholder who was a party to the fraud a profit, because he 
will take it in respect of his shares, and since as between co-con- 
spirators there is no contribution, therefore his brother conspira- 
tors, who are made liable for the fraud, cannot make him repay 
his proportion. But the doctrine of this court has never been 
to hold its hand and avoid doing justice in favor of the innocent 
because it cannot apportion the punishment fully amongst the 
guilty. A dozen parties to a fraud may be defendants, and one 
decree or judgment go against all; and if it is a fraud of such 
a character that none of them can bring an action for contribu- 
tion, the plaintiff may, at his will and pleasure, enforce that judg- 
ment against any one of them, and perhaps pass over the most 
guilty of them; still there is no remedy as between those who 
commit the fraud. It is one of the punishments of fraud that 
there is no such remedy, and that a guilty party, though not the 
most guilty, may suffer the greatest amount of punishment. It 
is one of the deterrents to men to prevent their committing fraud. 
Ido not see any ground of natural justice or any ground of policy 
which should prevent the court rescinding the contract.”2 This 
appears eminently sound and couclusive. 


1 Bagnall v. Carlton, supra. 1 Jessel. M. R., in New Sombrero, &c. 
Co. v. Erlanger, 5 Ch. Div. 114. 
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Are fraudulent promoters, notwithstanding their fraud, entitled 
to a fair commission on the sale ? 

In the Bagnall case the company offered to allow the promoters 
a fair commission, but subsequently, upon the more complete 
exposure of the fraud at trial, they desired to resile from their 
offer. They contested the promoters’ right to the commission, 
and induced Vice-Chancellor Bacon to deny it. “I know of no 
standard or tariff,” said he, * by which such commission could be 
ascertained, and no evidence has been adduced on the subject of 
any allowance. But, besides this, I am of opinion that a commis- 
sion to be allowed must be founded upon some species of con- 
tract, of which there is no trace in the case before me; and, 
moreover, it would neither be just nor reasonable that a commis- 
sion should be paid by the company to persons who have signally 
failed in the discharge of duties which as promoters they ought 
to have fulfilled.”! The Court of Appeal sustained the Vice- 
Chancellor in saying that by law the fraudulent promoters were 
not entitled to any commission. “I take it,” said Lord Justice 
Cotton, “that nothing is clearer than that if a trustee will enter 
into such a transaction as this he cannot claim as of right any 
commission or payment for those services which under the circum- 
stances he is in fact rendering to the cestuis que trust.2 But the 
court declined to allow the company to resile from its offer, and 
because of it alone —* that is really the only reason why we do 
it,” said Lord Chief Justice James — decreed the payment of 
commissions. It refused, however, to allow the commission to 
become the subject of future litigation, and itself proceeded to 
fix the amount, with liberty to either party to inquire at cham- 
bers as to the justice of the sum awarded. 

Are fraudulent promoters entitled to retain the expenses of 
promotion ? 

It has been decided that they are entitled to retain their ex- 
penses.2 But does this mean any and all expenses; or does it 
mean only legitimate expenses, to the exclusion of such as are 
unlawful and illegitimate? The Emma Mine case suggests these 
questions. Grant, the promoter, had incurred expenses in fur- 
nishing shares to qualify persons for directorship of the proposed 
company. He paid a sum of money to those who introduced 


1 Bagnall v. Carlton, 6 Ch. Div. 391. 3 Emma Silver M. Co. v. Grant, 11 Ch. 
2 Bagnall v. Carlton, 6 Ch. Div. 408. — Div. 918. 
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such persons to him; he paid large sums to brokers for sustain- 
ing the market and for options; and he also paid considerable 
sums to persons connected with the press for pufiing or laudatory 
statements concerning the company or mine. It was objected 
that these payments were immoral and improperly made, and 
ought to be disallowed. His Honor, Sir George Jessel, Master 
of the Rolls, said: “ Now, I am not trying that question. It docs 
not appear to me that the amount of profit can be decided by the 
fact of some of the payments being such payments as will not 
obtain for them the commerlation of the court. That is not the 
question. They were bona fide paid by Mr. Grant at the time 
when he believed this money was his own. They were not 
payments for nothing. Mr. Grant is a man of business, and he 
only paid for value received. He assumed, and I daresay cor- 
rectly assumed, that the services for which he paid were worth 
the money he paid for them; and that being so, can I say the 
expenses he so incurred are not to be deducted from the amount 
he received in estimating his secret profit? You have a right to 
take from him that which he improperly acquired by means of his 
being concerned in this illegal transaction; and it is no answer 
to say that one part of his receipts were illegally obtained, and 
another part of his expenses were illegally and improperly made, 
in ascertaining what that profit was. These are expenses con- 
nected with and forming part of the entire transaction, and it 
seems to me that in estimating his profit I ought to find out his 
real profit, that is, the net result of the transaction which was left 
to him; but whether I approve or disapprove of the mode in 
which he carried out the transactions, or the items of expenditure 
which he made, the result in ascertaining the net profit cannot 
be affected by the moral nature or propriety of that expendi- 
ture. I think, therefore, we ought to ascertain the net profits 
simply on the principle of deducting from all the receipts all the 
payments.” 

It might be difficult to establish that the expenditures in ques- 
tion were illegal. They certainly were immoral, and they were 
certainly injurious in their tendency and effect, since they were 
efficacious means of inducing persons to subscribe for stock and 
to contribute money to buy a worthless mine; but they may not 
be strictly unlawful, and therefore, perhaps, his Honor was 


1 Emma Silver M. Co. v. Grant, 11 Ch. Div. 940. 
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right in allowing the promoter for these “ expenses.” But one 
can follow him but reluctantly to the extent of saying broadly; 
‘We ought to ascertain the net profits [the sum which, in his 
Honor’s opinion, the promoter ought to repay] simply on the prin. 
ciple of deducting from all the receipts all the payments.” Suppose 
that instead of being payments for options, introductions, news- 
paper puffs, and directors’ qualifications, — payments of doubt- 
ful illegality, —they had been payments that were clearly and 
beyond question unlawful. For example, suppose they had been 
payments for bribing a legislator, a congressman, or a member of 
Parliament, in order to secure legislation essential successfully to 
float the company. Should such expenditures be included in “all 
the payments” and deducted from “all the receipts” in order 
to ascertain the promoter’s net profits? Certainly not. Such 
payments are contrary to public policy. A promoter cannot 
recover money paid for any such purposes. Both purpose and 
payment are illegal. And if a promoter cannot recover such 
“expenses,” neither can he retain payment therefor out of 
funds in his hands belonging to his principal, the company. The 
law gives an agent no lien to reimburse him for money spent by 


him in bribery on behalf of his principal. It would be no argu- 
ment in a promoter’s favor to say, in such a case, that he “ be- 
lieved” the money he paid out was “his own.” It would not be 


” 


“his own,” no matter what he “believed;” nor to say of his 
illegal expenditures ‘they were not payments for nothing,” or 
that the promoters “ only paid for value received.” In the case 
supposed, the legislative services corruptly purchased and ren- 
dered are not nothing, but something. They are something val- 
uable, perhaps profitable; but would an agent be allowed to 
retain, out of his principal’s money in his possession, the price 
he corruptly, unlawfully, and without authority, — for the com- 
pany must not be presumed to have authorized bribery, — paid — 
for such services, on the ground that value was received for the 
money spent, and that the illegal expenditures were profitable? 
It would hardly be affirmed that the profitableness of bribery 
is a sufficient reason to compel people to pay for it. It is a 
new doctrine to sanction corruption and public immorality 
because they pay. 

The truth is that the rule, “We ought to ascertain the [promo- 
ter’s] net profits simply on the principle of deducting from all the 


] 
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receipts all the payments,” is too broad. It includes cases to 
which it cannot be applied with a proper —indeed, with any — 
regard to public policy. It should be limited so as to exclude 
unlawful payments. Another proper limitation would appear to 
be one by which only a reasonable cost of the expenses incurred 
should be allowed. Promoters should not be repaid whatever 
exorbitant and unreasonable sums they choose to expend in 
getting up the company. It is easy to make lavish expenditures 
of somebody’s else money, — for promoters to incur expenses for ° 
their creature, the corporation, to pay. A proper check for 
this liberality is an allowance of reasonable expenses only ; and 
these are all, in the absence of a special contract, that the law 
gives promoters. 

What sum is a fraudulent promoter bound to refund to a com- 
pany seeking to recover his secret profits ? 

Clearly he is not bound to refund the difference between the 
actual and the ostensible purchase prices. To require him so to 
do would oblige him to pay a sum entirely too large in some 
cases, while in others it would relieve him from making any 
payment whatever. Suppose the ostensible purchase price was 
£100,000, that the vendors agree to pay £10,000 secret commis- 
sion to a promoter, and that, after the discovery of this fraud, 
the vendors, to avoid exposure, or for any other reason, agree to 
accept £80,000 from the company for the property. Here the 
difference between the actual and ostensible prices is £20,000; 
but obviously the promoter is not compellable to pay this sum to 
the company. He defrauded it at the most of only £10,000. 
Again, suppose the property has become, when the fraud is 
discovered, worth £95,000 or even £100,000, and that the com- 
pany agrees to keep it at either of these prices. In one instance, 
the difference between the actual and ostensible purchase price is 
£5,000, in the other, nothing; and, if this difference were the 
measure of the promoter’s liability, he should pay the company 
£5,000 or nothing, and this notwithstanding he has profited 
£10,000 by fraud. This fraudulent profit the company has a 
right to recover from the promoter, whether it gets the property 
for £20,000, £5,000, or no less than the ostensible price. He 
cannot say to the company: “My misconduct enabled you to 
get the property for less than you could have obtained it had I 
been guilty of no fraud, therefore you cannot recover from me 
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my fraudulent profits.” Nor can he say his misconduct has 
injured the company but comparatively little, or even not at 

The court certainly cannot fix the amount arbitrarily, and if 
the difference between the actual and ostensible prices be not the 
measure of the promoter’s liability, then the only other amount 
which can reasonably be taken as the basis for computing it is 
the whole sum received by the promoter in the shape of profits, 
which the transaction enables him secretly to make by specula- 
tion, or of commissions paid by the vendor. Out of this sum the 
promoter may retain his lawful and reasonable expenses, but not 
a commission. The balance he must account for to his company. 
This is believed to be the true rule. 

The substance of the law is, that promoters are corporate 
fiduciaries. Transactions with their companies wherein they 
deal honorably, with full disclosure, and without seeking to 
influence the action of the corporation, will be upheld. But 
transactions in which they suppress or misrepresent material facts, 
or otherwise deceive the company, or corruptly control its action, 
are fraudulent, and the company may elect either wholly to set 
aside such transactions, or to recover the promoter’s secret profits, 
less, however, his reasonable expenses; but he is not entitled to 
any commission. The company will not be debarred from recov- 
ering because some of its stockholders, who will receive part of 
the secret profits sought to be recovered from the promoter, were 
associated with him in the fraud; and, finally, the company is 
entitled to a liberal time in which to investigate the fraud, and 
assert its rights. 


ADELBERT HAMILTON. 
Cuicaco, Illinois. 


1 See Bagnall v. Carlton, supra. 
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Leading Cases Simplified. A Collection of the Leading Cases of the Common 
Law. By Jonn D. Lawson, Author of ** Words and Phrases judicially 
construed,” “ The Law of Usages and Customs,” ‘* The Contracts of C4mmon 
Carriers,” &c., &e. St. Louis: F. H. Thomas & Co. 1ke2. pp. 318. 

AN admirable and unique book, — not only great in performance, but great 
in promise. It will inaugurate a new era in the reports of judicial decisions. 
And we rejoice to believe that the writer will reap a rich pecuniary reward 
from his well-bestowed labor; for his work is sure of immediate aud lasting 
popularity. 

He gives us the most important cases with the utmost brevity, but with per- 
fect completeness, — some two hundred of them in less than three hundred 
pages. The vital facts are presented, aud the legal morals deduced from them, 
as clearly and as ably as in the esteemed volumes of Smith, but with the terse- 
ness of Esop. And they are, instead of the sickening prolixities we were bred 
on, as entertaining morsels of wisdom as the Fables of Pilpay or the Perey Anec- 
dotes. Too much praise cannot be awarded to the writer for his superb and 
original contribution to the literature of the profession. We say original, for it 
is so in the sense of Columbus’s demonstration with his world-renowned and 
world-promising egg. 

It might well have been thought of and executed before ; but apparently it 
has not been thought of, and is now for the first time done —and done toa 
marvel — in a style almost as interesting to the merchant or the mechanic as to 
the lawyer. Indeed, it would not be surprising if it should become a favorite 
with the gentler sex; while to the student it will be absolutely a new revelation, 
—a gospel of great joy. At the first glance, one is apt to be disappointed at the 
conciseness of the citation of each case; but reference to a subjuined table of 
abbreviations fully supplies every want, including such dates as are desirable. 

In connection with the old English ease, which held that wagers were recover- 
able by the winners in actions at common law, we should have been glad to see 
a reference to the ease of Love e. Harvey, 114 Mass. 80, by which we find that 
such law has vever prevailed in New England. 

Our author says, in his preface, that it has been his intention to present the 
eases “in a clear, concise, and seii-humorous style.” That he has sueceeded 
in his principal purposes we have already declared with enthusiasm; but in the 
last particular we eannot flatter him with anything beyond the very moderate 
commendation due to the rural newspaper of the period. The author of Eothen 
proceeded upon an understanding with his reader that they were each familiar 
with all the facetia of the preceding ages, avd his jests, issued upon that basis, 
were to the last degree successfal, and his work classic. But the adinired writer 
before us has doubtless pursued his nobler studies too exclusively to be well 
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awake to the racy discourse of the vivacious wits of St. Louis; and his ocea- 
sional efforts to be one of them do really somewhat disfigure his otherwise 
excellent work. 

We hope that in future editions, which are sure to be ealled for, he will con- 
fine himself to the simple and weighty modes of expression which correspond 
with the subjects he treats of. It is too much to expect of the same man that 
he shall be at once a Kinglake and a Littleton. 

But while we venture thus to criticise his patent ‘‘ semi-humor,” we cannot 
but adyire the latent pleasautry which contrasts the shining ounces of gold he 
gives us with the tiresome tons of quartz from which they have been extracted. 

We will only add that to lawyers, oppressed by the pouderous tomes to which 
they are for the most part condemned, the moderate size of this volume is a 
luxury. And we take pleasure in reminding publishers of the words of Dr, 


Johnson: “ Books that you may carry to the fire, and hold readily in your 
hand, are the most useful after all.” 


The Law of Subrogation. By Henry N. SHetpon. Boston: Soule & 

Bugbee. 1882. pp. 327. 

Tuts is a very refreshing book, evidently written with the deliberate intent 
to state the law as it is, in the clearest and briefest way, at the risk of falling 
short of the conventional mjnimum of five hundred pages. Too many authors 
rest their claims to be heard on their much speaking. Here the writer’s failings 
lean to virtue’s side ; and the student sometimes regrets that decisions are given 


without sufficient indication of the reasons on which they are based, so that they 
appear to be either erroneous, or too obvious for citation, or irrelevant, to the 
cursory reader, and drive him, perhaps, too often to an examination of the origi- 
nals. This, however, only happens at intervals. 

And for the purposes of the practitioner the work is done to admiration. Its 
arrangement is logical, and its statements terse, vigorous, and abundantly sup- 
purted by authorities. It is not only honest, but able, and we take great pleas- 
ure in welcoming it as a valuable accession to the literature of our guild. 

The cases are cited upon upon which the claims of the underwriters were 
founded in the matter of the “ Alabama,” and ou which they were admitted by 
the tribunal at Geneva without either hesitation or debate; and, although the 
writer has no oceasion to refer, and therefore on his own correct idea of his 
duty does not refer, to them as bearing on that case, yet, in view of the recent 
action of Congress disregarding those claims, we cannot help remarking that 
they cannot be considered as by any means settled. They were specifically 
presented by our government to that of Great Britain, were referred by both 
governments to the tribunal, and adjudicated by it as fully and clearly as any 
others whatsoever. And when such a claim is asserted by a State, and recovered 
on behalf of a citizen, it is recovered to the use of the citizen, and not to that 
of the State. So says Rutherford, and so must every publicist say. And so 
we doubt not will the injured underwriters continue to say till their rights are 
acknowledged, or at least till the present generation of men is extinct. But 
we have already freed our minds so fully on this subject (Am. Law Review, vol. 
viii. p. 13) that we must content ourselves with this unpleasant prediction. 
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Impostors and Adventurers. Noted French Trials. By Horace W. FuLLER, 

of the Suffolk Bar. Boston: Soule & Bugbee. 1822. 

Tus is an interesting little collection for summer reading. A narrative of 
the adventures and deviltries of some of the prize-rascals of the most ingenious 
of races could hardly fail to be entertaining. There is much of the Claude 
Duval and Jack Shepard type in Cartouche and Mandrin; but after all there is 
a charm peculiarly French about them, and a more charming chevalier d’industrie 
than Collet does not exist in fact or fiction. It was, of course, owing to the 
consummate and fascinating art of Cartouche — by which he had been en- 
abled for years, without detection, to terrorize Paris with a large and carefully 
organized band of robbers —that the following scenes were enacted when he 
was finally caught and brought to justice: — 

“Tn his prison, Cartouche was treated with great consideration. By order of 
the Regent he was furnished with the best of food and plenty of wine. He 
was in no danger of dying of ennui, for there was constantly a line of visitors 
at the door of his cell. The greatest ladies solicited the favor of an interview.” 
pp. 227, 228. This was in the midst of one of the corrupt societies in the 
world, at its most corrupt period, — early in the eighteenth century, — and it is 
not altogether pleasant to reflect how exactly the above has been reproduced 
among us in the case of Guiteau, who committed a worse crime and was a 
thoroughly vulgar personality. 

The cases of ** The False Martin Guerre” and ‘ The Woman without a 
Name” have a peculiarly professional interest, similar to that excited by the 
Tichborne Case. The puzzling nature of the first of these cases —- where two 
claimants as like as two Dromios appeared in court at once —arouse in the 
reader a very strong feeling of sympathy for the bewildered judges of Toulouse. 
In the second of them the person declared by the courts to be an impostor seems 
to have been a genuine claimant, and the case illustrates the danger that besets 
the minds of judges and jurors when puzzled by a difficult case of attaching too 
much importance to a single bit of evidence — which by itself may appear con- 
elusive — as against the whole evidence taken together. 

Lawyers will do well to take this book with them on their vacation. 
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A Treatise on the Pleadings and Practice of the Court of Chancery. With an Appen- 
dix of Precedents ; together with the State and Federal Equity Court Rules. In 
one volume. By William Jennison, one of the Judges of the Third Judicial Cir- 
cuit of Michigan. Detroit: Richmond, Bachus, & Co., Publishers. 1882. 

A Concise Treatise on the Principles of Equity Pleading, with Precedents. By Frank- 
lin Fiske Heard. Boston: Soule & Bugbee. 1882. 
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GENERAL NOTES. 


Public Relations of Lawyers. — The Honorable Dorman B. Eaton, in his 
instructive and stimulating oration before the Yale Law School, upon “ The 
Public Relations and Duties of the Legal Profession,” a part of which is re- 
ported in The New Haven Daily Palladium of June 28, 1882, said : — 


“ The governmental and official experience of lawyers, even beyond their own depart- 
ment of justice, is as superior as their education, in the way of fitting them for their 
public duties. 

“ Lawyers are the great office-holding class, who, for that reason, also know more than 
every other class combined, concerning the grave administrative abuses which now 
threaten and alarm the nation, of their causes, and the fit means for their removal. We 
may indeed almost say that we have a government of lawyers, — a privileged class of 
professional office-holders. Twenty-four out of the fifty-six signers of the Declaration 
of Independence, and thirty out of the fifty-five members of the convention that framed 
the Federal, Constitution, were of the legal profession. 

“Of the nineteen presidents, all but three, who were generals, have been lawyers ; and 
so have a great majority — perhaps five-sixths — of all the members of the cabinet. 
At this moment every cabinet officer is a lawyer. The greater number of the governors 
and of their advisers, if not of the mayors of cities, have at all times been of that pro- 
fession. In the cases in which its members have not been in majority in legislatures, it 
is pretty certain that they have been the most influential members, with a controlling 
voice in framing the laws. What constitution, what important statutes, have they not 
drafted ? 

“ There has hardly been a Congress in which the numbers and influence of the lawyers 
have not been overwhelming. In the last Congress the lawyers of New England fur- 
nished seven of her twelve senators, and eighteen of her twenty-cight representatives, or 
nearly three times as many as all other classes combined. From Pennsylvania, one of 
her senators and seventeen of her twenty-seven representatives were of the legal profes- 
sion. From Ohio, both senators, and all but three of her twenty representatives, were 
lawyers. Of the nine senators and representatives from Georgia, all but two were 
lawyers ; and so were all but two of those from. Virginia. Only a solitary person not a 
lawyer represented Tennessee or North Carolina; and not one, so far as the record 
shows, who was not a lawyer, reached Washington from Texas. Of the whole of that 
Congress more than three-fourths were lawyers. Of the seventy-six members of the 
present Senate, fifty-nine are lawyers, and only seventeen belong to all other classes of 
the people. 

“Tf from office itself — its salaries, its patronage, and its manifold opportunities of 
influence—we turn to diplomacy, to the combinations, the party discipline, and 
the secret management which have been great forces in our politics, we shall find 
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that in them the lawyers have not been less potential. They have been the leading 
spirits and the presiding officers of how great a proportion of all partisan cliques and 
political conventions? Three lawyers, Burr, Van Buren, and Jackson, were the most 
efficient in establishing that nefarious spoils system which certain lawyers of this decade 
have been foremost in pushing to disastrous extremes. 

The common judgment of mankind, ! repeat, justly holds the instructed and the 
gifted most responsible for the welfare of the State; and all the more justly in a republic, 
where such qualifications create the only aristocracy. 

“No profession so public, none so competent, and therefore none with so much respon- 
sibility for whatever in public affairs is wrong, for whatever the government ought to do 
which is yet undone, for whatever is unworthy or inadequate in its own ranks, for what- 
ever may be the fate of this great country in the uext generation.” 


NOTES OF EXCHANGES. 


Ohio Law Journal, Columbus, Ohio, June 29, 1882. 

Corporation’s Contract to buy its Stock. — Specific Performance. — 
An executory agreement between a manufacturing corporation of this State 
and one of its stockholders for the purchase of the stock of such corporation by 
the former from the latter, cannot be enforced either by action for specific per- 


formance or for damages. William Coppin v. The Greenless and Ransom 
Company. Supreme Court of Ohio. Decided June 20, 1882. 


Ibid., July 6, 1882. 

Corporation de Facto. — Liability of Stockholder. — Contract. — 
Where a corporation de facto, in a proceeding in quo warranto, has been 
ousted from the franchise of being a corporation, such ouster is no defence to a 
suit by a creditor against stockholders to enforce payment of their stock sub- 
scriptions. Gaff v. Flesher, decided by the commission, 33 Ohio St. 115, 453, 
approved and followed. 

The act of Feb. 27, 1846, ‘ regulating suits by and against companies and 
partners,” S. & C. 1138, applies only to unincorporated companies. Neither 
corporations de jure nor de facto are within its provisions, and an action cannot 
be maintained under the act to charge the stockholders with the payment of a 
judgment against the corporation. 

Corporations de facto and de jure stand on the same footing as respects their 
liability to creditors ; and the liability of the stockholders of the former, whether 
arising by statute or on stock subscription, may be enforced for the benefit of 
- ereditors, the same as the liability of the latter. Charles W. Rowland v. The 
Meader Furniture Co. Supreme Court of Ohio. Decided June 13, 1882. 


The American Law Register, Philadelphia, Pa., June, 1882. 

Malicious Prosecution. — The Action for the Malicious Prosecution 
of a Civil Suit, IL, by John D. Lawson, of St. Louis, reviews the American . 
authorities in favor of and against allowing the action, and concludes that 
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“the weight of authority appears to be against the right of action for the un- 
founded and malicious prosecution of an ordinary civil action ;” but that “ the 
weight of reason allows it.” 


Gift between Persons occupying Confidential Relations to each other, 
when voidable.— Note by Henry Wade Rogers cites many cases, English 
and American. 


Corporation. — Respective Interests in Stock of Life-tenant and Re. 
mainder-man, in regard to dividends, stock-dividends, bonuses, and options to 


subscribe for new stock. Note by Lawrence Lewis, Jr., reviewing English and 
American decisions. 


Contract, when severable.— Note by Lucius 8. Landreth, of Philadel- 
phia, showing the contlict of authorities, especially the American ones, on this 
point. 


Debtor and Creditor.— Membership in Boards and Exchanges. — 
Rights of a member in his seat in a stock board or exchange, how subjected 


to the claims of creditors. Note by Marshall D. Ewell, of Chicago, citing 
recent cases. 


Southern Law Review, St. Louis, Mo., June-July, 1882. 

Principal and Agent. — Liability of Principal for Usurious Loans made 
by an Agent, by Samuel Maxwell, Fremont, Nebraska, reviews the cases, and 
concludes that the usury laws cannot be avoided by lenders of money in cases 
where their agents have taken usurious interest under the name of bonus or 
commissions, even though the principal is not criminally responsible for the acts 
of the agent, and has not received or shared the benefit of those acts. It is 


clear that any other view would defeat the purpose of a usury law to protect 
legitimate borrowers. 


Negligence. — Contributory Negligence of Carrier as affecting Passen- 
ger in Actions against Third Persons, by Frank W. Burnett, Springfield, 
Illinois, reaches the conclusion, as the result of the best authorities, that in such 
cases there is no joint liability of the carrier and the third person, but that the 
passenger may recover against either separately. 


Courts. — Relief of the Supreme Court consists of the majority report of 
the American Bar Association, which favors the establishment of intermediate 
appellate courts in the several circuits. 


Evidence of Foreign Laws, by Sherstone Baker. 


Libel. — Limits to Literary and Artistic Criticism, by John D. Lawson, 
St. Louis, Mo., states the limits and extent of privileged literary criticism, es- 
tablished by the authorities to be as follows: — 

“1, It is protected, however severe, provided it is directed against the work, 
In other words, the book or artistic production cannot be plaintiff. 
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«Q, But the private character of the author is not public property ; and the 
critic must not make an assault on the work a pretext for a personal attack. 

“3, Neither is the author himself, nor his private character, open to ridi- 
cule... 

“4, In matters of opinion the eritie, though mistaken, is not legally respon- 
sible, for he is not bound to be infallible. 

“5, In matters of fact it is different; he is liable for making a false charge, 
as in other cases of libel where privilege cannot be pleaded.” 


Journal of Jurisprudence and Scottish Law Magazine, June, 1882. 

Codification of the Scotch Law. — Portion of a paper read before the 
Glasgow Juridical Society. In the present number the writer considers only 
what has been done and attempted. What the conclusion will be, however, is 
foreshadowed. ‘‘ The view urged,” he says, ‘‘ will be that, with the possible 
exception of the criminal law, codification is in present cirewmstances inexpe- 
dient ; and, even if expedient, impossible on practical grounds.” He will still 
attempt to point out certain practicable remedies. The Scotch law must have 
attained a state not yet reached by the English or American law to justify the 
writer’s optimism in declaring that after a half century’s progress, worthy to be 
compared with the advancement of science, the law of Scotland is now ‘‘ not 
unworthy the civilization of the nineteenth century.” 


Husband and Wife. — Capacity to marry, deals with marriage under con- 
flicting laws. 

Criminal Law. — Amendment of the Criminal Libel. — This article is 
of local interest only. 


The Solicitors’ Journal and Reporter, London, June 10, 1882. 
Lease. —- Additional Rent upon Breach of Covenant points out to lessors 
a means of securing performance of covenants. 


Carrier. — Telegraph. — Overhead Wires discusses English statutory pro- 
visions concerning telegraph wires. 


Ibid., June 17, 1882. 
Bankruptcy. — The Discharge of a Debtor in Liquidation. 


Thid., June 24, 1882. 
Fish and Fisheries. — Right of fishing in Navigable River considers 
the point recently decided in Reece v. Miller, L. R. 8 Q. B. D. 626, viz., that, 


contrary to a prevailing notion, there is no public right of fishing in a navigable 
river above tide-water. 


Landlord and Tenant. — The Indemnities of a Mesne Landlord. 


The Irish Law Times and Solicitors’ Journal, Dublin, June 10, 1882. * 
Bills and Notes. — Effect of Death of Acceptor on Bill Blank as to 
Drawee’s name cites English and American cases. 
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The Central Law Journal, St. Louis, Mo., June 16, 1882. 
Collateral Securities, by Charles Burke Elliott, cites many cases. 


Bailment.— The Rights and Duties of a Bailee toward Rival Claim. 
ants of Goods, by F. R. Mechem. 


Tbid., June 23, 1882. 


Corporations. — Railroads. — Statutory Provisions for leasing Rail- 
road, by W. H. Whittaker, quotes the provisions of the various States. 


The American Law Magazine, July, 1882. 
Conspiracy. — The Law of Strikes cites several English cases. 


Virginia Law Journal for July. 

Constitutional Law.— As to impairing the Obligation of a Contract, 
by C. V. Meredith, of Richmond, shows how the recent act of the Virginia 
legislature, which in effect provides that whenever any of the coupons of the 
State bonds, which the law authorizing such bonds made receivable for all 
taxes, debts, and demands due the Commonwealth, shall be tendered in pay- 
ment to the States by any taxpayer, such coupon shall be received for the pur- 
pose of identification and verification, and that the tax-payer shall be required 
to pay his taxes in coin, legal-tender notes, or national bank bills, and that he 
shall thereupon be at liberty to file his petition in the county court against the 
Commonwealth to have a jury impanelled to try the question whether they are 
genuine legal coupons, and that in ease such jury finds them to be genuine legal 
coupons, they shall be received for taxes by the State Treasurer, who shall 
refund the money before then paid for his taxes by the taxpayer, out of the first 
money in the treasury, — 1s in violation of the provision of the Federal Consti- 


tution prohibiting the States from passing laws impairing the obligation of 
contracts. 


NOTES OF CASES. 


STATE COURTS. 


MAINE. 

Malicious Prosecution.— Result of Prosecution. — Perjury. — Minor 
Son. — ( Head-note.) —In an action for malicious prosecution, the plaintiff must allege 
and prove the fact of such prosecution and its termination in his favor. 

At common law the perjury of a witness affords no ground of action for damages. — 
Such an action is authorized by R. S. c. 82, § 124, but it applies only in civil suits. 

Though the conviction of a minor son of an offence may be unjust and procured by 
frand and perjury, and through a conspiracy to accomplish such a purpose, an action 
by the father for damages occasioned thereby is not maintainable while such conviction 


remains unreversed. Sererance vy. Judkins. Supreme Judicial Court. Opinion May 5, 
1882. 73 Me., advance sheets. 
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Taxes.— Masonic Lodge not exempt from Taxation as a Charity.— 
(Head-note.) —The distinctive characteristics of a public charity are, that its funds are 
derived from gifts and devises, and not from fees, dues, and assessments, and that it is 
not confined to privileged individuals, but is open to the indefinite public. 

A masonic lodge is not a charitable or benevolent institution, within R. S. ¢. 6, § 6, 

2. 
“ real and personal estate is subject to taxation, and must bear its just and propor- 
tionate share of the expenses required for the support of government. Bangor v. Masonic 
Lodge. Supreme Judicial Court. Opinion, May 27, 1882. 73 Me., advance sheets. 


Mandamus to compel the Issue of Stock Certificates. — (Head-note.) — 
The weight of authority inclines against the right to employ mandamus to compel cer- 
tificates of stock to be issued by a corporation, upon the ground that the petitioner for 
mandamus can receive full indemnity by purchasing other shares in the market and 
recovering the price thereof against the corporation in an action of law. 

Mandamus does not lie, unless the petitioner’s right to the possession of the shares is 
clear. If the right claimed is a doubtful one, involving the necessity of litigation to 
settle it, the remedy by mandamus must be denied. 

The petitioner claimed to have shares issued to him by virtue of this certificate given 
by the officers of the corporation: ‘‘ North Castine Mining Company. This certifies 
that Charles N. Townes is entitled to two hundred shares in the company, deliverable 
according to the special agreement between the holder and the company. According to 
said agreement this certificate is not transferable.” Held, that a controversy existing 
between the parties as to their legal rights, the petition for mandamus must be denied. 
Townes v. Nichols. Supreme Judicial Court. Opinion, May 31,1882. 73 Me., advance 
sheets. 


Mortgage of Chattel.— After-acquired Property. — ([ead-note.) — A mort- 
gage of furniture then in a dwelling-house, and of that afterwards to be purchased, con- 
veys a valid title to that only of which the mortgagor was then.the owner. 

The mortgage being void as to after-acquired property, a mere delivery of the same 
by the mortgagor to the mortgagee, the former retaining the possession and control, 
does not transfer a valid title as against attaching creditors. 

In such a case the mortgagee cannot hold the subsequently purchased property as 
against attaching creditors, because the mortgage when recorded did not embrace it. 
He cannot hold it as a pledge, because he did not retain the possession. Griffith v. 
Douglass. Supreme Judicial Court. Opinion May 31, 1882. 73 Me., advance sheets. 


MARYLAND. 


Torts.— Evidence. — Vicious Dog. — ( Head-note.) — To render the owner liable 
in damages to any one’ bitten by his dog, it must be proved not only that the dog was 
fierce, but that his owner had knowledge that he was fierce. From the fact that the 
owner kept his dogs tied, and did not permit them to run at large, it must be presumed 
that he had knowledge that the dogs were vicious, unruly, and not safe to be permitted 
to go abroad. Goode y. Martin. Court of Appeals of Maryland. April Term, 1882. 
Opiuvion by Grasoy, J., in Maryland Law Record, Baltimore, Md., June 3, 1882. 


Evidence. — Contract executed in Duplicate.— Proof that Payee ob- 
tained Note by Fraud casts upon Holder the Onus of showing his own 
Bona Fides.— Where a contract is executed by the parties thereto in duplicate or 
triplicate, all the parts are originals and primary evidence, and in order to introduce 
one of them in evidence it is not necessary to give notice to produce the others. 

In an action upon a promissory note by the indorsee (who claimed to have pur- 
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chased before maturity), the proof of fraud and deception having been used by the 
payee in obtaining the note casts upon the plaintiff the burden of proof that’ he is a 
bona fide holder for value without notice, or of showing under what circumstances, or 
for what value, he became the holder of the note. Totten vy. Buey. Court of Appeals 
of Maryland. April Term, 1882. Opinion by Atvey, J., in Maryland Law Record, 
Baltimore, Md., June 10, 1882. 


MASSACHUSETTS. 


Trust. — Power to sell exercised by Successor of Original Trustee.— 
A testator left all his property, real and personal, in trust, appointing A. and B. trus- 
tees, and providing “ that said trustees” should convert the personal estate into money, 
and manage and let the real estate, the income to be applied for the benefit of the testa- 
tor’s children during their lives, and afier the decease of all of them the estate to be con- 
veyed to his grandchildren. .The will then continued as follows : “ And I authorize 
my trustees, if they think best, to sell and convey such of my lands as are at South 
Boston, . . . and to invest the proceeds of the sales of such estate or lands with the 
proceeds of the sales of my personal estate,” &c. A. and B. undertook the trust, but 
afterwards B. resigned, and C. was appointed by the Probate Court in his place. A. 
and C. proposing to sell part of the real estate in South Boston, and one of the testa- 
tor’s children seeking by bill in equity to restrain them from doing so, — Held, that the 
power to sell was not personal to A. and B., but annexed to the office of trustee, and that 
B. and C. might exercise the power. Bradford vy. Monks. Supreme Judicial Court. 
Decided March, 1882. Abstract of opinion in The Massachusetts Law Reporter, Boston, 
Mass., June 15, 1882. 


Covenant against Incumbrances.— Recovery of Payment of Sewer 
Assessment informally laid. —In an action for breach of a covenant against in- 
cumbrances in a deed, the incumbrance alleged was an assessment for the cost of con- 
structing a sewer, which the plaintiff paid. The defendant, admitting the plaintiff's 
right to recover nominal damages, claimed that the assessment was illegal, because it 
was made upon the defendant when in fact he was not the owner or occupant of the 
land, cither at the time the order was passed or at the time the assessment was laid, and 
for other reasons ; and that, therefore, the plaintiff could not recover the sum paid by 
him. Held, that the invalidity of the assessment, if it were invalid, did not remove the 
lien upon the land, and that as proper officers could, by proceedings in due form, 
correct the errors and make a reassessment, the plaintiff had a right to pay the amount 
without a contest, and recover it from the defendant. Coburn v. Litchfield. Supreme 
Judicial Court. Decided March, 1882. Abstract of opinion in The Massachusetts Law 
Reporter, Boston, Mass., June 8, 1882. 


Executors and Administrators. — Jurisdiction over Executors.— An- 
cillary Letters. — Under the will of a certain testator who was a resident of Maine, 
A. and B, being residents of Massachusetts, were, by a Maine court, appointed ex- 
ecutors, and thereafter proved the will in Massachusetts, and took out ancillary letters 
testamentary. They afterwards filed their final account in the Massachusetts Probate 
Court, showing that the balance in their hands was paid to said executors under the 
appointment of the Probate Court in Maine, which account was allowed. Upon a bill 
in equity in Massachusetts, brought by a legatee under the will against the executers, 
to have it determined whether the plaintiff’s legacy should abate in common with the 
others, the estate not being sufficient to pay the legacies in full, — Held, that the court 
had no jurisdiction, as the executors acting under two appointments, it was to be viewed 
as if the appointees in the two States were different persons, and after transmitting the 
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balance in their hands as Massachusetts executors to themselves as Maine executors, 
there was nothing for which they were accountable as Massachusetts executors. Emery 
y. Batchelder. Supreme Judicial Court. Decided March, 1882. Abstract of opinion in 
The Massachusetts Law Reporter, Boston, Mass, June 8, 1882. 


Equity. — Remedy at Law complete. — Lessee not put in Possession of 
Way seeking to rescind.—A bill in equity alleged that the defendant leased to 
plaintiff certain premises, including a right of way in a passageway, the lessor covenant- 
ing that the lessee should peaceably enjoy the premises without hindrance by any per- 
son; that the lessee covenanted to erect a building on the premises, and deposited certain 
money with the lessor as security for the performance of that covenant; that the plain- 
tiff, after entering and removing certain old buildings, discovered that the passageway 
was separated from the land by a brick wall, maintained adversely to the defendant, but 
not by right ; that the defendant at various times had promised to put plaintiff in pos- 
session of the passageway; relying upon which the plaintiff had erected the building 
which he had agreed to erect, but that defendant had not kept his promise. The prayer 
was that the lease should be annulled, and that defendant should restore to plaintiff the 
rents paid by him, and the outlays made in improvements. Held, that if the plain- 
tiff has the right he claims, his remedy is plain, adequate, and complete at law, and 
therefore equity will afford him no aid. Allan v. Storer. Supreme Judicial Court. 
Decided March, 1882. Abstract of opinion in The Massachusetts Law Reporter, Boston, 
Mass., June 8, 1882. 

MINNESOTA. 


Slander.— Words actionable per se. — (Head-note.) — The words, “he has 
sworn falsely in a lawsuit between me and my brother,” are not actionable per se. 
They do not necessarily imply that the false testimony was given wilfully, and there- 
fore do not necessarily amount to an imputation of the crime of perjury. Schmidt 
v. Witherick. Supreme Court. May 30, 1882. Opinion in The Northwestern Reporter, 
St Paul, Minn., June 10, 1882. 


Carrier. — Passenger. — Personal Baggage. — Merchandise. — ( /ead-note.) 
—A carrier of passengers for hire is only bound to carry their “ personal baggage.” 
Therefore, if a passenger delivers to the carrier as baggage a trunk or valise contain- 
ing merchandise, not his personal baggage, of which fact the carrier had no notice, the 
carrier would not, in the absence of negligente, be liable for its loss. The carrier is 
not bound in such a case to inquire as to the nature of the property, but has a right to 
assume that it consists only of the personal baggage of the passenger. Haines v. 
Chicago, St. P., M., & O. R. Co. Supreme Court. May 30, 1882. Opinion in The 
Northwestern Reporter, St. Paul, Minn., June 10, 1882. 


NEW YORK. 


Wills. — Legacy. — (Head-note.) — Testator by his will gave his daughter $16,000, 
to be paid her upon arriving at the age of twenty-one, or upon her marriage before 
she became of age with the consent of her mother and his two executors; but if she 
married against the consent of the executors and her mother, then she should receive 
$5,000 instead of $16,000. The legacy was payable out of the testator’s personal estate 
s0 far as it would go, and then was chargeable upon the real estate. The testator’s wife 
was to have the tuition, custody, and control of his children during their minority, “so 
long as she remains unmarried and takes proper care of them ;” but in case of her death 
or marriage during the single life or nonage of any of his childrep, he directed his 
executors to immediately take charge of his children as their guardians during their 
minority. The testator’s wife remarried in 1871. The daughter, in February, 1878, 
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being then about eighteen, married with the consent of the sole acting executor, but 
without the consent of her mother. She died in May, 1879, leaving no issue. Held, 
that the condition was subsequent and not precedent; that the marriage of the daughter 
was a breach of the condition, the consent of both mother and executors being required; 
and the remarriage of the mother did not dispense with the necessity of her consent to 
the marriage; that the condition being one designed to prevent a hasty or imprudent 
marriage, and not one in general restraint of marriage, is by the common law lawful and 
valid ; and that as there is no personal estate to pay the legacy, and it can only be paid 
by a sale of the land on which it was charged, the daughter is only entitled to $5,000, 
Hogan v. Curtin, Court of Appeals. Feb. 28, 1882. Abstract of opinion in New York 
Weekly Digest, New York, N. Y., June 9, 1882. 


Mistake. — Payment. — (/Tead-note.)— A note was left with defendant for col- 
lection, and was found by the assistant cashier in a parcel of notes to be paid, and which 
he supposed were good, and thereupon he remitted the amount to plaintiff by draft; but 
on distovering that the maker’s account was not good he stopped payment of the draft, 
and the note was protested. In an action to recover the amount of the draft, it appeared 
that it was the duty of the book-keeper to assort the notes and place those for collection 
which were good in a pile by themselves, and that the note in suit was found in such 
pile. ‘The book-keeper swore that he never intentionally placed a note in that pile when 
the account of the party was not good, and the cashier testified that he knew nothing 
about the note being in the possession of the bank, and that no account could be over. 
drawn without his permission. J/eld, that the evidence showed that the note was paid 
under a mistake, and that plaintiffs could not recover. Whiting v. The City Bank of 


Rochester. Court of Appeals. May 2, 1882. Opinion in New York Weekly Digest, 
New York, N. Y., June 16, 1882, 


Principal and Agent. — Brokers. — (Head-note.)— The bank of which de 
fendant is receiver authorized its president in 1871 to sell certain stocks without delay 
and in such form as to protect the bank in its claim against J. & Co. The president 
having sold a portion of the stocks, employed plaintiff to sell five hundred shares at 
twenty-five per cent, and to offer it daily until sold. Plaintiff sold the stock at that 
price, but the president having in the mean time sold the balance of the stock without 
plaintiff ’s knowledge, refused to complete the sale, and plaintiff was compelled to buy in 
the stock at a loss. In an action to recover the amount of such loss, — Held, that the 
employment of plaintiff was an employment by the bank, and was within the authority 
conferred on the president by the resolution; that the private sale of the stock subse- 
quently without notice to plaintiff or revocation of his authority was no defence to the 
action, and that plaintiff in accepting the employment was not bound to inquire as to 
the title of the bank to the stock. Sistore v. Best. Court of Appeals. April 11, 1882. 
Abstract of opinion in New York Weekly Digest, New York, N. Y., June 9, 1882. 


Corporation. — Stockholder. — Estoppel. — Association. — ( Head-note.) — 
Defendant sold his stock in an asssociation to B. & Co., and delivered the certificate 
with transfer signed in blank. Both members of the firm of B. & Co. were trustees, and 
the dividends were paid to them for four years thereafter. In an action by the recciver 
of the association to recover the amount unpaid on the stock, — /7eld, that the association 
having recognized the sale by crediting the dividends to B. & Co. could not contest their 
title ; that D. was estopped by the transfer from denying it; that the association, by not 
making the transfer, did not retain the liability of defendant, and that plaintiff as receiver 
simply took what rights belonged to the association, and could not claim payment from 
the former owner of the stock ; his right of action is against B. & Co. Cutting v. Damerel. 
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Court of Appeals. March 21, 1882. Abstract of opinion in New York Weekly Digest, 
New York, N. Y., June 9, 1882. 


Wills.— Contingent Remainder.— Residuary Devise. — (Head-note.) — 
Testator devised certain premises upon the death of his wife to C. and S., and on their 
death to their issue then surviving. By another clause he created a trust, including all 
his estate not otherwise disposed of, for the management thereof and payment of rents, 
&c, to his wife, and upon her death to transfer all his property not otherwise disposed 
of to the appointees of his wife. C. and S. died without issue. //e/d, that the estates 
devised to them were contingent remainders in fee, and not an absolute disposition of the 
whole estate of testator in the land; that there was left in testator a contingent reversion 
in fee, expectant on the termination of the life-estates and failure of issue; this upon the 
deaths of C. and S. was changed to an absolute fee which descended to the appointees 
of the wife. 

A general residuary devise carries every real interest, whether known or unknown, 
immediate or remote, unless it is manifestly excluded. Floyd v. Carow. Court of 
Appeals. April 11,1882. Abstract of opinion in New York Weekly Digest, New York, 
N. Y., June 9, 1882. 


PENNSYLVANIA. 


Insurance.— Waiver. — Pleading. — (Head-note.) — 1. Where the statement of 
loss is required by the terms of the policy of insurance to be furnished as soon as possible, 
the phrase must be taken to mean within a reasonable time. 

2. It is the duty of the insurer, where the proofs of loss are put into its possession in 
time, to notify the insured of any formal defects which may be discovered therein and 


have them corrected, otherwise such defects will be regarded as waived. 

3. The severe rules of pleading find but little encouragement in the courts; the 
doctrine of variance, even so far back as the case of Repsher v. Shane, 3 Yeates, 575, not 
being very strictly applied. The Ben Franklin Insurance Co. v. Flinn. Supreme Court 
Nov. 7, 1881. Opinion in The Legal Intelligencer, Philadelphia, Pa., June 9, 1882. 


VIRGINIA. 


Attachment. — Truth of Facts sworn to by Creditor. — Under a statute 
requiring the clerk to issue an attachment upon affidavit of the justice of plaintiff’s 
claim, and also “that the affiant believes that the defendant is removing, or intends to 
remove,” &c., it is the eristence of the fact sworn to in such affidavit, and not the 
affiant’s mere honest belief of its existence, which warrants the remedy; and upon a 
motion by defendant to abate the attachment the onus of showing that it was issued upon 
sufficient cause is upon the plaintiff, who may therefore be required to introduce his 
evidence first. Subtell §- Cary vy. Wood. Supreme Court of Appeals of Virginia. 
March Term, 1882. Opinion by AxpeErson, J., in Virginia Law Journal, Richmond, 
Va., June, 1882. 

WISCONSIN. 


Sheriffs.— Two Executions.— Levy upon Junior Execution. — Return. 
— (Head-note.) —1. A sheriff, having in his hands two executions in favor of different 
creditors against property of the same debtor, and having in his power property known 
by him to belong to such debtor, and subject to levy, is absolutely bound to levy upon it 
8o as to make the senior execution a lien prior to that of the junior one, unless the senior 
execution creditor has interfered with the discharge of the officer’s duty in that behalf 
by some positive act indicating a waiver of his prior right, or a direction or consent on 
his part that his execution lie dormant or be postponed to the other. Ordinary diligence, 
honest motives, &c., are no defence to the officer in such a case. 
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2. In an action against the officer by the senior execution creditor in such a case, 
the answer alleged that at the time when the junior execution was levied plaintiff wel] 
knew of the execution defendant’s interest in the property so levied upon, but did not 
inform the officer thereof, nor request him to levy thereon, and that it “ was supposed and 
believed” by the officer and by the plaintiff that a levy of plaintiff’s execution, previously 
made on other property, “would be amply sufficient to satisfy plaintiff’s judgment.” 
Held (on objection to evidence), no defence. 

3. The return of the sheriff to an execution is conclusive against him as to what 
property was levied upon. Okdson y. Pierce. Supreme Court. May 10, 1882. Opinion 
in The Northwestern Reporter, St. Paul, Minn., June 3, 1882. 


Negligence.— Fire communicated from Engine.— Credibility of Wit- 
nesses. — Evidence. — 1. The credibility of testimony is to be determined by the jury, 
and not by the court. 

2. Where the issue was whether the fire which destroyed plaintiff’s barn was caused 
by negligence of the defendant railway company in running its engine, defendant showed 
that the engine was a perfect one in all respects, and was provided with suitable appli- 
ances in every respect for preventing the escape of fire ; and the persons in charge of the 
engine at the time testified that it was run in a careful manner, and that the spark- 
arrester on the smoke-pipe and the fire-box were both closed, so that no dangerous coals 
or sparks could escape therefrom. The festimony for plaintiff was not only that the 
barn was found on fire shortly after the engine passed, but that, at the time of such pas- 
sage, the engine was emitting sparks in great numbers, and coals an inch or more in 
length; that such sparks and coals struck the barn, and some of them went under it; 
that coals of a similar size were seen immediately after on the track, and on the snow 
beside the track, in the immediate vicinity of the barn; and that several stumps a short 
distance from the barn, and near the track were also found to be on fire a short time 
after. Officers of the railway company also testified that if the engine had been properly 
run and cared for no coals of the size described could have escaped. Held, that the 
court did not err in refusing a nonsuit, and submitting to the jury the questions 
whether the fire was communicated to the barn from the engine, and whether the latter 
was negligently managed. Spaulding v. Railway Co., 30 Wis. 110, and 33 Wis. 582, 
and Read vy. Morse, 34 Wis. 315, distinguished. 

3. The evidence as to the burning of the stumps adjoining the track, as above stated, 
was properly admitted against defendant’s objection; as was also testimony showing 
how the-fire emitted by the engine on the occasion in question compared with that 
emitted by engines on the road at other times. 

4, Where an improper statement by a witness, as to what was said by another witness 
on a former trial, is made of his own motion, and not called out by the party in whose 
behalf he appears, the other party is not entitled to cross-examine the witness on that 
subject. Brusherg v. M., L. S., 6 W. Ry. Co. Supreme Court. May 10,1882. Opinion 
in The Northwestern Reporter, St. Paul, Minn., June 10, 1882. 


ENGLAND. 


Corporation. — Railroad Company.— Borrowing Powers.—Sale and 
Hire of Rolling-stock. —Loan.— Ultra Vires. — Guarantee. — Held (reversing 
the decision of Kay, J.), that, althongh the transaction originally intended was a loan, 
the two companies, finding that a borrowing by the company was illegal, had entered into 
a transaction which was not a cloak for borrowing, but what it purported to be, viz., @ 
sale and hiring, and that the transaction not being ultra vires, the plaintiff company 


( 
XUM 


NOTES OF CASES. 707 


could recover on the agreement as against the company. Held, also (affirming the 
decision of Kay, J.), that the directors were liable on their guarantee. CQuere, whether 
the debenture holders were bound by the agreement. Per Jessex, M. R.: Debenture 
holders have a charge on the rolling-stock, but not so as to entitle them to interfere with 
its being dealt with in the ordinary course of business for proper purposes. Yorkshire 
Railway Wagon Company vy. Maclure and The Cornwall Minerals Railway Company. 
Court of Appeal. Jessex, M. R., Linpiey and L. JJ. May 9, 1882. — The 
Law Times, London, May 13, 1882. 

The facts of this case, with the decision now reversed, were oomentt in The American 
Law [eview for April, 1882, page 354. 


Will.— Construction. — Legacy, whether specific or residuary. — Hed 
(reversing the judgment of Fry, J.), that the gift to E. A. R. was not a specific legacy ; 
that the gilt of “residue,” in the sense in which the testator had used the word, was 
merely a residuary gift of his “ money and securities for money ;” that the gift to E. A. 
R. was in substance residuary, and that after the “money and securities for money ” 
had been exhausted, the personal estate bequeathed to E. A. R. must be resorted to, in 
order to pay the pecuniary legacies. Re Ovey ; Broadbent v. Barrow. Court of Appeal. 
JessEL, M. R., Lisptey,and Horxer, L. JJ. May 3, 1882.— The Law Times, Lon- 
don, May 13, 1882. 

The facts of this case, with the decision now reversed, were published in The American 
Law Review for May, 1882, page 425. 


Contract. — Good-will. — Assignment of Good-will. — Public-house. — 
Licenses. — A mortgage of the lease of a public-house and all trade fixtures and the 
good-will contained no mention of the licenses granted by the magistrates in respect of 
the house. eld, that, upon the principle that the grant of a thing passes all that is 
necessary for the enjoyment of it, and since the good-will could be of no value without 
the licenses, the latter must be taken to have been included in the mortgage. Rutter 
y. Daniel. Chancery Division. Fry, J. May 24, 1882. — The Law Times, London, 
June 3, 1882. 


Contract. — Sale of Me<ical Practice. — Specific Performance. — Where 
a medical practice is sold, the principal thing sold is the introduction of the purchaser 
by the vendor to the patients of the latter; and, semble, that the court will not adjudge 
specific performance of an agreement for such a sale, as it cannot compel the vendor to 
make the introductions. May v. Thomson. Court of Appeal. Jesser, M. R., Linp- 
Ley and Horker, L.JJ. May 18, 1882. — The Law Times, London, May 27, 1882. 


Damages. — Breach of Contract.— Resale.— Loss of Profit.— Measure 
of Damages. — (Head-note.)— The defendants sold a quantity of shellac of a par- 
ticular brand to the plaintiff, knowing that it was bought for the purpose of resale, but 
having no notice of any particular contract to resell. The plaintiff resold the shellac 
to a third person, and the defendants subsequently were unable to make delivery. 
There was no shellac of the brand in the market at the time of the breach, so that the 
plaintiff was unable to carry out his contract with the sub-vendee. Held, that the plain- 
tiff was not entitled to recover as damage the amount of profit he would have made on 
the resale. hol v. Henderson. Queen's Bench Division. Dec. 3, 1881. Opinion in 
46 Law Times Reports, n. 8. 483. 


Mines. — Adjacent Owners. — Right to Support for Barriers in Upper 
Seam partly worked. — (Head-note.) —In June, 1866, the Duke of Rutland de- 
mised two seams of coal under a part of his Staffordshire estates to the plaintiff. The 
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lease contained a proviso that the Duke and his tenants should not be prevented from 
working the coal lying underneath the demised seams, provided that such working 
should not prevent or unnecessarily interfere with the working by the lessees of the 
demised seam. Necessary interference was to be compensated for. The two demised 
seams had been worked out on the part of the Duke’s estate adjoining the portion de- 
mised to the plaintiff, leaving the old workings filled with water. The plaintiffs worked 
a part of these seams, leaving a barrier of coal to keep out the water. In 1876, the 
Duke demised the seams of coal underneath those demised by the plaintiffs to the de 
fendants, the Manners Company. The defendants claimed to work all the coal in their 
seams underneath the barriers. The plaintiffs alleged that such working would disturb 
the barriers, let the water through, and drown out their mine, and brought an action to 
restrain it. Held, that without special provision the plaintiffs would have had an un- 
qualified right to support from the underyling strata, and that on a true construction 
of the provisions of the lease the Duke had granted to the plaintiffs a sufficient support 
to the barrier to keep it substantially intact for the purpose for which it was intended 
as a water-tight division. x 

Injunction granted to restrain defendants from working the coal in the lower seams 
so as to cause the barriers to sink or crack so as to let the water through. Munday 


v. Duke of Rutland. Chancery Division. March 30, 1882. Opinion in 46 Law Times 
Reports, 8. 477. 


Vendor and Purchaser. — Misrepresentation. — Practice. — Solicitor. — 
Defendant. — Right to rescind. — (Head-note.) — Defendant, an auctioneer, being 
owner of the sum of £500 stock standing in the names of directors, which had been 
made an indemnity to provide against costs in a pending chancery suit, put the fund 


up for sale under a particular which stated the above facts; and, further, that there was 
a considerable sum applicable to payment of costs, and that such costs would be paid 
thereout ; also, that the fund of £500 might be looked upon as a secure and sound in- 
vestment. 

The plaintiff purchased the fund for £230, and found afterwards that it was all re- 
quired to answer the indemnity. The plaintiff alleged that the defendant knew at the 
time that the fund was liable to be wholly swallowed up in costs. 

The court being of the opinion that the defendant had knowledge of this fact, — 
Held, that he could not be heard to say it was not present to his mind when he put the 
property up for sale, and decreed rescission of the contract. 

As against a co-defendant, a solicitor who had taken no part in the misrepresentation, 
the action was dismissed. 

Observations on the practice of making solicitors, agents, and arbitrators parties to 
a suit, alleging against a principal defendant, fraud in which the co-defendants were not 
implicated. Mathias vy. Yetts. Court of Appeal. ,March 13, 1882. Opinion in 46 
Law Times Reports, x. 8. 497. a 
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